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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DIST&ICT OF NEW YORK 


a - - os — _ — _ ms — ~ _ oe - ~ - — — x 
ERNEST KLEIN, 


Plaintiff, 
NOTICE OF APPEAL 
-against- 
DOCKET NO. 
SPEAR, LEEDS & KELLOGG, JAMES 68 CIV. 5148 (HFW) 
CRANE KELLOGG III, RAYMOND E. 
GRABOWSKI, MABON, NUGENT & co., 
WEINGARTEN & CO., HERMAN LASS, 
LEW SONN, SIDNEY S. BOBBLE, 
VANDEN, BROECK LIEBER & + 
THOMSON & McKINNON, REYNOLDS 
& CO. and HERMAN FINS, 


Defendants. 


NOTICE OF APPEAL TO THE UNITED STATES 
COURT OF APPFALS FOR THE SECOND CIRCUIT 
Notice is hereby given that ERNEST KLEIN, plaintiff 
above named, hereby appeals to the United States Court of Appeals 
for the Second Circuit from the Order of Hon. Henry F, Werker, 
Judge of the United States District Court for the Southern 
District of New York, dated December 3, 1974, granting the motion 


of the defendants Spear, Leeds & Kellogg, James Crane Kellogg ILI 


and Raymond E. Grabowski summary judgment pursuant to Rule 56 of 
/\ 


the Federal Rules of Civil Procedure dismissing the First Cause 


of Action set forth in the Amended Complaint and further 
dismissing the Second Cause of Action pleaded in the Amended 
Complaint pursuant to Rule 41 of the Federal Rules of Civil 


Procedure. 


Dated: New York, N. Y.- 


January 2, 1975 


GAINSBURG , GOTTLIEB, LEVITAN & COLE 


/ / 
/ / ) 
an 


Ey re ee re J 
Attorneys for Plaintiff 


/ 


By 


/ 
Office & P.O. Address 
122 East 42nd Street 
New York, N. Y- 10017 


REAVIS & McGRATH 

Attorneys for the Moving Defendants 

Spear, Leeds & Kellogg, James J. Kelloggs Ill 
and Raymond E. Grabowski 

1 Chase Manhattan Plaza 

New York, N. Y.- 10005 
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DATED AUGUST 21, 1969, FILED AUGUST 22, 1909. 


NITED STATES DISTRICT COURT 
SOUTHER? DISTRICT OF Ne YORK 


we we tee ee ee ee ee ee ee ee ee Oe ee Oe ee ee ee eee oe oe oe ee oe oe oe oe x 
ERNES'! KLEIN, 
Plaintiff, 
: JURY TRIAL REQUESTED 
-against- 
: CIVIL ACTION 
SPEAR, LEEDS & KELLOGG, JAIisS CRANS, YO. 51483 CIVIL 15968 
K®LLOGG III, RAYMOND 2. GRABCNSKI, : ; a 
MABOVi, NUGENT & CO., WEDNGART&EN & CO., 
VANDEN EROZSCK, LIEBER & CO., and : 
THOMSON & McKINNON, 
$ 
Defendants. 
a x 


Plaintiff, pro se, as and for his Amended Complaint, 
respectfully alleges on information and belief: 

ds ‘THis s an ac“ion for damages resulting from vio- 
lations of the provisions of 
inefter called tle "1933 Act"), and of the Securities Exchange 
Act of 1934 (hereinafter called the "1934" Act"), and under 
Regulation T issued by the Board of Governors of the Federal 
Reserve System pursuant to the "1934 Act" (Section 17(a) of the 
"1933 Act," 15 U.S.C. Section 77q(a); 48 Stat. 886, 4° Stat. 704 
15 USCA 78¢; 48 Stat. 891, 15 USCA 78j; 48 Stat. 903, 15 USCA 


78ob; 52 Stat. 1076, 15 USCA 78cc), hereinafter more fully 


iy 


appears. 
2. Exclusive jurisdiction of this action is conferred 
this Court under the "1934 Act" (15 USCA Section 78aa). 
3. Venue is properly laid in the Southern District of 
New York, because all defendants reside or maintain offices for 


sular transaction of business, and transact and do business 


in this District. 


. 


Amended Comnlaint 


4, The plaintiff's claim and the matter in controversy 


herein, exceeds exclusive of interests and costs the sum of 


7 . 7Y Aa? c Mme Nasr \C\ 
‘EN THOUSAND DOLLARS ($10,000.00). 


5. Plaintiff, ERNESW KLEIN, at all times 


has been a resident of the City and State of New York. 


6. The defendant, SPEAR, LEEDS é& KELLOGG 
4 4 4 


called "SPEZAR"), at all times relevant hereto was 


engaged in the business as brokers and dealers in 


securities 


registered with tne Securities and Exchange Commission (herein- 


after called "SEC"), under Section 15(b) of the "1934 Act," 


15 USC Section 77, and "SPEAR" maintains, and at all times 


relevant hereto maintained a orincinal office for 


the regular 


transaction of business at 111 Broadway, in the City and State 


of New York. 


7. That "SpPcsR," at all times relevant hereto, was a 


a 


member organization of the New York Stock Exchang 
securities exchange, and of the National Association of securities 


Dealers, Inc., an organization registered with the 


>. 1 


suant to Section 15 of the "1934 Act" as amended. 


8. The defendant JAMES CRANE KeLLoac, IIT 


called "IR. KELLOGG"), at all times relevant hereto, 


buve 


re, a national 


a 


" Uy 


SzC” pur- 
(hereinafter 


of the New York Stock Exchance, and was a partner of "SPEAR", 


and was one of the specialists handling the stock of Superior 


=? ee 


Oil of California (hereinafter called "SUPERIOR"), on the New 


Bes Fag a, Ryan ae Q Wea 7 a a Saar hea dt 3 
York Stock Exchange; and "MR. KsLLoGG" maintains, and at all 


to, maintained a princival office for the 
regular transaction of business in the City and State of New 
, York. 
9. The defendant, RAYMOND E. GRABOWSKI (hereinafter 
called "GRABOWSKI"), at all times relevant hereto, was a 
partner and a member of "SPZAR," and one of the specialists 
handling the stock of "SUPERIOR" on the New York Stock Exchange, 


and maintained a princinal office for th regular transaction 
a 


the "specialist" on the New York Stocl Exchange in the Stock of 
"SUPERIOR. 

ll. That defendant MAPBON, NUGEN & CO. (hereinafter 
called "NUGENT"), at all times relevant hereto, was a partner- 
Ship engaged ..n the business as brolers and dealers in sec- 
urities registered with the "SEC"; and was a member of the New 
York Stock Exchange, a National Securities Exchan 


— 


se, and of the 


National Association of Securities Dealers, Inc., an organization 
registered with the "SEC" pursuant to the "1934 Act"; and 
"NUGENT" maintains, and at all times relevant hereto, maintained 
a principal office of its business in the City and State of 


New York, 


Amended Com mlaint 


12. That HMABON & CO. (hereinafter called "MABON,") 
at all times relevant hereto, was a partnership, engaged in the 
business as brokers and dealers in securities re; 
the "SEC"; and was a member of the New York Stock Exchan; 
National Securities Exchange, and of the National Association 
of Securities Dealers, Inc., an organization registered with 
the "SEC" pursuant to the "1934 Act"; and maintained a principal 
office of its business in the City and State of New York. 

13. That "MABON"” is the predecesror of "NUGENT." 

14, That defendant "VANDEN BROECK, LIEBER & CO. (here- 
inafter called VANDEN"), at all times relevant hereto, was a 
partnershinv, engaged in the business as brokers and dealers in 
securities registered wi 
New York Stock Exchange, a National Securi 
was a wember of the National Association of Securities Dealers, 
Inec., an organization registered with the "Szc" pursuant to 


times rele- 


to 


the "1934-Act"; and "VANDEN" maintains, and at al 
vant hereto, maintained a principal office of its business in 
the City and State of New York. 

15. That one, SYEPHEN A. LIZEBER, (hereinafter referred 
to as "iR, LIZBER"), at all times relevant hereto, was a partner 
of "VANDEN." 

16. That defendant WEINGARTEN & CO. (hereinafter called 
NIEDIGARTEN"), at all times relevant hereto, was a partnership 


engaged in the business as brokers anc dealers in securities 
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25. Plaint: 2peats, reiterates, and realleges 
and every allegation set th : rasraphs "1" through "2h" 
as if fully set forth at length herein. 

26. That, on the 30th day of November, 
employed "WEINGARTEN,"” to act as plaintiff's 

(2) accounts for plaintiff, in 
cash account for the purchase of 


securities on the said day, November 30, 1962 in such cash ac- 


count, and a margin account, for the eventual future purchases 


of securities in such margin account. 


27. , was agreed between vlaintiff and "WEINGARTEN" 
that full cash payment for the securiti purchased in 
said cash account, i 20 be im against delivery of such 
securities, 
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EINGARYEN & ) ind MABON, NUGENT & ) in Supreme Court, 
Kings County pehalf of the defendants - said action, made 
untrue allegations which f audulently coneealed the true 
of the transactions which are the subject matter of this 

84, These untrue 4s were in substa 
follows: 

were bought 
account, 
to pay she stocks 
the settlement date, regardless ol A@clivery, when e fact 
that pe yment ; greed oe mat ainst delivery. 

87. That plaintiff's telegram dated December 6, 
demanding delivery and instructing MABON" not to sell the 
stocks, was receive ser th of the stocks, when in 
fact, the message roned 3 y Western Union to "iWABON " 


at about 9 A.M. of December 6, 1952, before the sale ari the 


opening of the market -ne New York Stock xchange. 


sia . aall 
ted as a ASS 


88, what in said papers submit 
ana "SONN" cor led thc et th sither “ABON" 
WPINGARTEN” had ys: possession of the stocks 
settlement date of Decerm Cth. 

89, ‘that in said pavers submitted as aforesaid, "rass" 
ana "Sonn" imowingly concealed the non- -bona fide transactions 


in the "SUPERIOR" stock by "apo, "SPSAR", and "VANDEN. 


900, ‘That by nailing confirmation Sslinos, sen 


Western Union telesram to plaintiff? demanding paynent for 


stocis allecedly purchased, telephonin, to plaintiff false 
information, defendant uscd the mails and other instrumentali- 


- 4 ‘ oe aae OY sytt a te 4 1) swan Pie iat 41 4 "oy 4 4-7 , mr 
ties of transportation or communicavion in interstate coi 


. ‘ - ale matkant a atat-pr wtta LY ant a 3 mt ete 4 a 4-e 4- 
to make false material statements O21 a ana omitted to stave 
at Sa Pa nte 4. d r i na ai 
material facts all to mislead and ¢ f and did 


so mislead end defraud plaintiff and engage in transactions 
which operated as a fraud upon plaintiff. 

Ql. Plaintiff did not discover, nor could he with 
reasonable Gilizence have discovered until sometime in lS 
that the said price of $1,140.00 per share was a fraudulent 
price and a manipulation by the defendants. 
g2. At the time of the alleced purchases and sales 
did not doubt, nor 
did he have any reason to doubt the accuracy of the report of 


i a ae ‘ Re Ri eeee Narppop Tap! a» me 
the $1,140.00 price ver share for “SUPSR on", as the then 


bought on the oo¢en market froma Gisinterested party. 


93. ‘Ine discovery cane about in the following manner: 


et eee 


4. 


the course of litigation in another acvion 
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against the defendant “SPrsaah’, in connection with other trans- 
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actions in "SUPZRIOR” stock, at a different date, plaintir 
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$ : 4-)a¢ wilaic4 ce eo HWanmAt Ho Were oe rice 
became suspicious of the manipulations of “SPZAR, IGsLLOGG ” 
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plaintiff imow. Said defendant never contacted plaintiff with 
’ . . f* , : "V4 -~) | f § . } Se § P , . 
Such inforiation, al weh plaintiff repeated his inquiries. 
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ra. net) mm Mert a . —— bE BE bina & | 7 n e . 
"VANDEN agagvlLocdad plaintiff Vina vu he naa no record of a ly oucn 


° anand anal P A einre--anée, 41, ny 4 & ya def LY ort t- m 6 i 
tra WaAac tion, ana & Mis jew 2a Ulla YU plainti a 5 orwar d vO hin a copy 
th alate , 14 f Wace S59 7 sata’ 
of the trade z Slip of November 30, 1962, uvon which 


he would investisate and give plaintiff the facts 


100. On January 23, 19568 


-. accordingly, 


o a 
see On ee 4 t., & Uherpngipnosy ar 4 ak, P Poon f ° . 
Senv tir. Fitzpatrick at “VANDEN,” by istered Mail, Return 


> - ~ & & PH ~TtT-t-k ? arenes uf Eetn m say tA mys fk om 4-2 om 2 f* ~- o a 
Receipe Requested, a cony of the said cor: “ation slip for the 
t ie °< Cy 20 shares "Q1prepTor"™ on vWovemnern 2 O52 
raae oil VW envy a) Vilal Cw OU PIAL on j~ovempery 30, 1902. 
d Pf time 4 atenr +, n. we (OVW Astros 
LOLs Plainti?? nas received no re ly trom "VANDEN”. 


ORS ea a Be SMe fina - fo Nar peerconr I s as aie dil 
102. That after the failure of VANDEN” To ansver 


f 2. 34 a7 n - * _ 3 4-4 $04 anf AMD $ 
of inguiry sent by piaintiff, as aforesaid, 
POP ayar . + 3 


plaintiff's suspicions ripened into a belief that fraud had been 


racticed, althouch he Gid not as yet know the details of the 
3 — v 


Ia lfandan*¢ Ay ar} -$ mywne * bt. ny Ha ces 4-1 " = 
defendants! fraudulent violations of the 1933 Act" and "1934 


Aet.* 


103. Thereafter plaint ently researched in 
various libraries obtainins information from various publications 
as to the prices and transactions in "SUPERICR” shares on 
November 30, 1952, on the New York Stock Exchange. 


PO Ste 5 2 Jae a7 * 4 i . 
ft ailscovered by way of said research 


104, 


Pato Naresn-arn yt be RE ee aa ee - OX wae 
that the opening price for "SUPERIOR" on November 3( 1902, was 
i Sy 5] a 3 


$1 130.00 per 
thus that plaintii 


price ol 


‘ 


highest 


106. Plaintiff since the institution of this action 


Plaintiff also discovered in the cours: 
gation of 


le ta se flawoanpi ete a ~~ « ~o “~ - ade har ~ % “er 
that "SPEAR", while being @ spe >, had been engas 


course of conduct ove she years of buying and selling 
as a principal, using manivulative ow antive devices 
prices. for its ow unt and benefit and in disregard of 


the interes 


108. This information, tied together with the results 


of plaintiff's investigation as hereinabove set forth, brought 


plaintiff to the belief that the instant transaction had becn 


fraudulent within the purview of the "1633 Act" d "1934 Act." 


109. That, | eason of the foregoing wrongful and 


. 2 , = , Rawtants Wpapracsim tia tl ar ee Heepnryasy ft 
fraudulent acts of fendant "NUGENT's” predece I MABON, 


" eee ee TT +1 Wo othrorseaareey Wo Wa pi ! Ityeagrranall 
and of the defendants UGENT, WieTiGantils, SPEAR", KsLLOGc', 


"GRALOWSKI, ' and "VAH!DE and w8 a result of the violations 


~34- 
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tiff sustained damages in the sum of $112,318.81. 
. 
ra] Yann ty ry 4 1 . as 
110. As a result of the fraudulent and wroncful ‘ec 
. « 2 * . . 2 ~ ac afannan’ 
° resentations, manipulations and violations, as aforesaid 
: 
plaintiff requests punitive damases in the sum of $335,956.43. 
kok & 
WiLSREPORE, demands judsment: 
—" Pee Has oar % Ween . " 
(A) Gefendants "SPZAR," "KsLLoGa, 
; ads pm 1A 1 Mera 7 Of My " > therwarnaeicemae 8 3 det 
GRABOWSKI, VANDEH, NUGLNT,~ and “VEINGARYEN,” in the sum 
of QO}! 4 Fiva Datdis D 0) sd aS OUDSA oD) i ' ‘ e 4 bicd D , l' 4 aN ana 
>) MAN 4, ry 99 Aa Ty a — - 9 oe weteddh dade as was ae i F 
81/100 ($112,318.81) DOLLARS, and for punitive Gqamacses ina 
" ote PY Mra tye 4A \- terre 17 awe, > r T ’ 7 “TTY 
Sum Of THRE HUNDRED VHIRvy Six {Ovi HUNDRED FIFTY 
cTyv | 12 ‘a A990 a 12 ~*~ ana a "hae Bawa’ 
SIX and 43/100 ($33 »,956.43) dollars on the Pirst¢ of 
Action; 
ne = ‘ 
tee ee ° 
po © rey ee ee Wanmonar fF Hr ASAIO Te iW 
(B) against defendants "SPZAR, GRALOWSKI, 
ELI Val "W id Worra-a mnt oa t} ~— ire sf Deopmy_t y MUTT a nett 
Ks LOGG, an LUMO UL, an Ww wu) OL PUnLYebavis THOUS ahi 
jie AAT Van 5 — or ° at 408% eon Ta» ‘ma tT . * + - 
($45,000.00) dollars, and for punitive da acses in a sum to be 
. soc - * 4-1 ‘ a ‘ Atve a ~/ P . “ rr &- 
assessed by the Court, on the Second Cause of Action; 
‘ eon at soe 3 fr, | Hlawanrn HW Ae Aer rarr i 
© (Cc) a Jaansy aefendants buds ‘y GRABOVSKI 
as — Wrrarrongalt fawn at L do harm Jara, ae 4 Gita + , eeananan Wu 
and “KELLOGG” for punitive damages in a sum to be assessed by 
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the Court, 


intercsts, 
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DAYED: Brooklyn, New Yorke FA ioe 
August 21, 1959 ENGrtard hy 
———— Plaintif?, Oo Se, 
5517 - loth Avenue 
Frooklyn, N.Y. 11219 
Telephone: UL 1-350 
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NDANTS-APPELLEES'NOTICE OF MOTION WITH PAPERS 
XED THERETO FOR SUMMARY JUDGMENT AND 


OTHER 


Arora 
PAL MO 


' UNTTED 
SOUTHEKN DISTRICT OF NEW YORK 


Rg PP ih ne eee ee ee ees ee Xx 
‘ ERNEST KLEIN, : 
Plaintiff, 
- against - : 68 Civil 5148, M.1.G. 

SPEAR LEED & KELIOGG, JAIES CKANE : 

KELLOGG, TIL, RAYMOND E. GRABOWSKTI, NOTICE OF MOTTON 

MABON NUGENT & CO,, WEINGARTEN & 

CU., HEKMAN LASS, LE SONN, 

S. BOBBE, VANDEN BROCK LIEDEI 

CU., THOMSON & MCKINNON, REY 
:CO., and HERMAN FINS, : 

Defendants. 
|j een enn nme nme nnn nnn nnn en nnn ene nnnn x 
| 
{SIRS " 
i PLEASE TAKE NOTICE, that unon the amended complaint 
in 
‘jn this action, the decision of Judge Motley of this Court 
' dated August 22, 1972, the erder of Judge Motley entered on 
! 
i that decision, the judgment of the Court of Appeals, Second 
' Circuit entered in this Court on April 25, 1973 affirming that 
i 
I, 
order of Judge Motley, the complaint in the action entitled 
Klein v. Bache & Co., et al, 7) Civil 20, commenced by the 
‘ ) plaintiff in this Court, all the proceedings heretofore had in 

t 
i that action and in an identically entitled counterpart action 
| commenced by the plaintiff in the New York Supreme Court, Kings 


County, Index No. 20042/70, Kings County, and upon the annexed 
affidavit of Denis B. Sullivan, sworn to on May 10, 1974, the 
undersipned will move this Court before Hon. Murray I. Gurfein 


on May 27, 1974 at 10 A.M. as follows: | 


t pursuant to Rule 56, Fre, 


J 
dismissing the Firs mause of Action pleaded in the amended 
,;complaint upon the ground at no triable issue of fact remains 
to be tried in that First Cause Action, and the moving 


defendants are now entitled to a judgment dismissing it as to 


them, and 


2. For an order pursuant to Rule 4], FRCP, dismi: 
the Second Cau: Action pleaded in the amended complaint 
the moving de its upon the grounds that the plaintiff co 
a later action ir is Court against those defendants entitled 
, 72 Civil 20, in which exactly the 
same claims of wrongdoing are alleged against the moving, defendan 


'as are alleged against them in the Second Cause of Action a 


in this action: and that the plaintiff has been guilty of gross 


and inexcusable neglect in proceeding with the prosecution of 
the Second Cause of Action since the date this action was 


! commenced on December 28, 1968, and 


3. For such other and different relicf as to this 
‘Court may seem just and proper. 


Dated: New York, New York 


May 10, 1974 
Yours, etc., 


REAVIS & McGRATH 


Attorneys for the mwing defendants 
Spear Leeds & Kelloggs, James Crane 
Kellogs, 117, and Raymond E. 
Grabowski 

1 Chase Manhattan Plaza 

New York, New York 10905 

(212) 269-7600 


Gainsbure , Levitan & Cole 
etorney ? j 


122 East 
New York 


Satterlee 
Lic ber & Co. 
Park Avenue 
} 


Yor 


New York 


Inc. 


New York, 


Frank R. Greenb« 

Attorney for ! 

80 Broad Street 

New York, New York 10004 


Plaintif 

-apainst- AFFIDAVIT 
SPEAR, 
KELLI 
MARON 
HERMAN 
BOBBE, VAI 
THOM 
and HERMAN 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


being duly sworn, deposes and 


of the firm of Reavis & McGra 
attorneys for the defendants, Spear, Leeds & V.cllogg, James 
Crane Kellogg II1 and Ray *, Grabowski (the Kellogg de- 
fendants). This action is one of 11 commenced in this Court 


by the plaintiff against those defendants. In addition, 12 


other actions were comm need by this plaintiff agaiust those 
2 P f 


defendants in the New York Supreme Court, Kings County. For 
the most part those state court actions are counterparts of 
the actions commenced in this Court. The only substantial 


difference between most of them 4s that in this Court the 


activities complained about are alleged to violate certain pr 
vistone of the Securi *s Act of 1933 and of the Securitie: 
' 
change Act of 1934, whereas the state court actions are cc 
‘law fraud actions. Two such actions in which the s. 
are compained about are this action and an ident ically entit 
State court action which bears Index No. 3283/69, Kings Coun 
2. I handled the defense of all those actions on 
behalf of the Kellogg defendants, and I am persona 
with all that occurred in thi n, including all that 
this action. I submit this affidavit in support 
;sought in the annexed Notice of Motion. 
3. This action was comme: 1 in this Court 
December 28, 1968 more than five and one-half 
j identically entitled state court action was « 
earlier, 
4 The original complaints in both of those action: 
| charge d in separate claims that the defendants defrauded the 


4 


plaintiff by buying or selling for his account on the New York 


| Stock Exchange, shares of stock of Superior 0i] Co., concerning 
iwhich the Kellogg defendants are the New York Stock Exchange 
specialists charged with the duty of endeavoring to maintain 

{an orderly market for that stock on that exchange. The plaintift 


‘claims that‘ the trades made for his account were made at ficti- 
f 

tious prices above or below the true market value of the shares 
} 

iarrived at by fraudulently manipulating the prices at which 


; 
| 


‘Superior Oil Co. stock ‘as selling on the dates the trades were 
' 


! 
‘made, 


hee 


| 
| 
| 


_decisions of Judge Cooper of this Court reported in 306 KF. Supp. 


5. This action was heretofore the subject of two 


-743 (1969) and 309 F. Supp. 341 (1970). Both of those de- 
cisions speak for themselves and this Court is respectfully 
. ‘referred to them for all that is contained therein. 

6. In the first of those decisions reported in 306 
‘F. Supp. 743, the claims asserted in the First Cause of Action 
 wete completely dismissed as to the individual defendants, Messrs. 
Bobbe, Lass, and Sonn, and were virtually dismissed as to the 
‘defendants Weingarten & Co. and Mabon Nugent & Co. (hereinafter 


,called the Weingarten defendants) upon the ground of collateral 


‘ i 


; rae ‘ 
- estoppel based upon an earlier decision obtained by those 
a 


; defendants in another action commenced against them by this 
i plaineife in the Supreme Court, Kings County. However, the 
claims asserted in the first Cause of Action were not com- 
pleteiy dismissed as to those defendants, nor were they dis- 
missed as to the Kellogg defendants, or as to the defendant, 
| Vanden Broeck, Lieber & Co., the only other defendants sued 
Hin the First Cause of Action. 

' 


7, In that same first decision the plaintiff was 


, fo ected to s«-ve an amended complaint under penalty of 


i ‘havin the entire First Cause of Action dismissed on Statute : 
| of Limitations grounds if he failed to aa SO. 
; ' 8. That First Cause of Action, ez amended, is now | 
P | the subject of the instant motion made on behalf of the | 
 Kelloge defendants. ‘ 
| 


{ 9. Also involved in that first decision of Judge 


| 
| 
{ 
| 
’ 
) 
1 


; Cooper were claims asserted in the Second Cause of Action 


1 
‘against the Kellogg defendants and the defendant, Thomson & 


| ‘ 
McKinnon, the only defendants sued in that Second Cause of 


“Action. Motions ta dismiss that cause of action on Statute 
‘of Limitations grounds were denied, 
; 10. Like the First Cause of Action, that Second 
‘Cause of Action as amended is also the subject of the instant 
"motion. 
11. The second decision of Judge Cooper reported 
in 309 F. Supp. 341 was handed down after the service of the 
' amended complaint ordered in the first decision. In it the 
action was dismissed insofar as it sought recovery of punitive 
damages upon the ground that punitive damages would not be re- 
' covered in this action. In addition, a Thire Cause of Action 
‘pleaded in the amended complaint against the Kellogg defendants 
‘only was dismissed for the reasons stated in the second decision. 
12. An appeal taken by the plaintiff from that second 
| decision of Judge Cooper was dismissed for lack of juris- 
' diction by our Court of Appeals in an order dated October 26, 
1970, a copy of which is annexed hereto as Ffxhibit A. 
13. Since the date of that order of our Court of 
| Appeals the plaintiff has done absolutely nothing to proceed 
with the diligent prosecution of this gction as he was re- 
quired to do, except to serve notices of examinations before 


trial of the Kellogg defendants which never went forward 


; because the plaintiff failed to appear for his examination 


‘before trial pursuant to a notice previously served upon him. 
1 


iIn addition the only other step taken by the plaintiff was 


' ° * 
to serve interrogatories to be answered by the Weingarten de- 


-fendants who at the time were parties to the First Cause of 
Action only. 

14. ln the counterpart identically entitled action 
Peener by the plaintiff in the Supreme Court, Kings County, 
‘the Kellogg defendants obtained an order entered on January 21, 
11972, a copy of which is annexed hereto as Exhibit I, dismissing 
the First and Third Causes of Action alleged against them in a 
‘ 
similar amended complaint, which order also stayed the plain- 
tire from procecding in that court with the prosecution of 
‘his Second Cause of Action pleaded in the similar amended 


: complaint until the final determination of that cause of action 
‘, 
‘ 


; by this Court in this action. 
; 15. On or about February 18, 1974 the plaintiff 
j 

' served a notice of appeal to the Appellate Division, Second 


Department, from that order entered on January 21, 1972, but to 


date, more than two years Jater, he has failed to perfect and 


go forward with that appeal and it apparently has been 


> 


i abandoned by the plaintiff. 


Action as to the Kellogs Defendants 


Motion for dismissal of Firsf Cause of 
16. Following the dismissal by our Court of 


Appeals of the appeal taken by the plaintiff from the second 


i 
| 
| 
| 
| 
| 


: decision of Judge Cooper mentioned above, the Weingarten de- 

| 

p fendants renewed their motion for summary judgment dismissing, 
' the claims asserted in the First Cause of Action as to them, 
: 
{i 

| 


That motion was pranted by Judre Metley of this Court in a de- 


cision dated August 22, 1972, a copy of which is annexed hereio 
as Exhibit C. The order entered on that decision of Judge 
Motley is annexed hereto as Exhibit D. An appeal taken by the 
plaintiff from that order was affirmed hy our Court of Appeals 
in a judgment entered in this Court on April 25,.1973, a copy 


of which is annexed hereto as Exhibit E. 


17. It is principally on the strength of that de- 


cision of Judge Motley, as affirmed by our Court. of Appeals, 
that we now seck summary judgment dismissing the First Cause 
of Action as to the Kellogg defendants as well. 

18. On file with this Court is the amended complaint 
which is most prolix consisting as it does of some 174 Para- 
graphs. The First Cause of Action is contained in Paragraphs 
25 through 110 inclusive. Concerning that Cause of Action 
Judge Motley stated in her decision: 


"The claim against the moving defendants 
stems from a purchase of securities for the 
plaintiff in 1962 by the defendants as_broker- 
defendants, a transaction these defencants 
undoubtedly now deeply regret. Klein had 
opened an account and deposited $1,000 with 
Weingarten & Co. At Klein's direction 
Weingarten caused 20 shares of Superior Oil 
Co. stock to be purchased for his account at 
$1,140 per share. He was notified of the 
purchase and asked to pay the balance of the 
purchase price. When-he did not the stock 
was sold for his account at’ a net loss of 
$151.97. Weingarten then returned the bal- 
ance of his $1,000 ceposit to Klein. 


Klein charges in his prolix amended 
complaint, that theCdefendants ‘manipulated 
the execution of the order of said 20 shores 
of Superior ... also manipuloced the prices 
to be fixed at higher prices than the pre- 
vailing market price was at the time for 


Superior stock’, Amended Compleint 
The lowest 
November 30, 
was $1,130 and the highest was 
The maximum possible damages Klein would 
defendants 

the prevailing 


price for Superior stocl] 


the day of 


therefore 
purchased the 
market rate was $10 per share, or $200." 


the amended complaint will reveal the 


involvement. the Kellogg defendants aforesaid 


only 


purchase 


transaction is that it is claimed that they sold 10 of the 20 


shares to the Weing defendants 


the alleged manipulated 


price of $1,140 per The other 10 shares, 


is claimed, 


defendant:, Vanden Broeck, Lieber & Co. 


, Amended Complaint, Paragraphs 44, 45 and 46.) 


(See 


Yet as Judge 


otley found, the plaintiff did not pay any price for the 20 


Instead they were sold for his account by the 


‘ Weingarten defendants at a net 
2 


loss of $151.97 which was de- 


ducted from the $1,000 deposit the plaintiff had made, and the 


i balance was returned to him, and a; parently was accepted by him. 


Thus, insofar as the Kellogg defendants are 


' concerned it is a watter of indifference whether they did or 


: did not sel] 10 shares to the Weingarten defendants at a 
' manipulated price of $1,140 per share as claimed by the 


plaintiff, since that sale could not. 


ossibly have caused any 


of the damages claimed to have been sustained by the plaintiff. 


| He refused to and did not pay any price for the 10 shares ex- 


cept only indirectly, and then only to the extent of one half 


of the net loss of $151.97 sustained by the Weingarten defeud- 


ants, when they sold the 20 shares for the plaintiff's account. 


In any event the question presented by this 


| 
| 
| 


motion is the same question that was presented to Judge Motley 
in the motion decided by her. Does the nlaintiff have any proof 
sufficient to warrunt a trial that the price of $1,14C per 
share for the 20 shares of Superior 011 stock was a manipulated 
price above the prevailing market price at. the time the trade 
was made, as he claims it was? In deciding this question in 
favor of the Weingarten defendants, Judge Motley stated: 


contend that there was 
rchase price. 

answers co defendants' in ‘rosratories 
monstrate that : 
knovledec that 1 
thing other than the 
cannot set 
there is a 
56(e) Fed. 


. L 


Later in the same decision svadge Motley went on to state: 
"Tt is imnccsible to avoid the cence 

sion thet Klei.. did not have any basi 
fact to belicve there was a manipula 
the price of the Suverior stock. Hy 
over tiree years since the filing of his 
originel complaint and over 2 1/2 years since 
the filing, of his amended complaint to give 
life to his phantasmageoric allegations; that 
is long cnough. 


Since we find no issue of fact remain- 
ing on the first cause of action, defendants 
are entitled to judgment dismissing the first 
cause of action." 
22. For the exact same reasons we now respectfully 
submit that the Kellogg defendants are also entitled to a judg- 
ent dismissine the First Cause of Action to them. As the 


nded complaint plainly vals those defendarts were joined 


as defendants in the First Cause of Action only because it is 


claimed that they sold 10 of tle 20 shares of Superior Oi] 


stock to the Weingarten defendants a manipulated price above the 


then prevailing, market price. And as Judge Motley found, the 
plaintiff not only failed to pay that price, or any other price 
for the 10 shares, but he has utterly failed to produce 

proof whatsoever sufficient to warrant a trial that the 

of $1,140 per share was in fact a manipulated price. He had 
more than sufficient time since this action was commenced in 
December, 1968, more than five and one half years ago, to pro- 
duce sowe proof in that regard upon which he would rely but 
was completely unable to do so. It follows that his charge 
that the price was a manipulated price is indeed "phantasmag 
as found by Judge Motley. 


- 
23. Moreover, as we pointed out above, the exact 


First Cause of Action asserted by the plaintiff in his coun 


part to this action commenced in the Supreme Court, Kings 
County, was dismissed by that court in an order entered on 
January 21. 3972. (See Exhitit B). In the course of its 
reported decision granting that relief, the state court discussed 
the requirements of the New York law concerning the doctrines of 


res adjudicata and collatcral estoppel, and stated: 


"In this action both reauirements are pre- 
sent. Clearly the Kellecs Jefendarts' posture 
is identicas to that ot We-ernarten & Jo., ete. 
It alicauy heaving, veen determined that there is 
no basis for any claim apeinst Weingarten, it 
follows that the action arainst movunts, the 
Kellopr defendants must also fail. On the bi 
of the determination already made, 
that the doctrines of res wdiudics 
collateral estoppel bars piaintitly from prose- 
Cucany, Lie 2icst cause of action against 
movants." (See NYLJ dated January 13, 1972, 
for decision of Liebowitz J at Special Term 
Part 1, Kines County.) 


24. For all the foregoing, reasons we respectfully 


urge that iis part of our motion be granted upon the 

that as in the case of the Weingarten defendants no penuine 

issuc of fact remains to be tried as to the Kellops defendants 
1 


concerning the issues raised in the First Cause 


upon the further pround that the doctrines of res 


and collateral estoppel are in anv event 


for 


prosecution of that cause of action 
prompted the aforementioned state court 


cause of acti as t he Kellors defend: 


25. This part of our motion addres: 


he 


Cause of Action pleaded in t 
missal as to the Kellogs, defendants on these grounds 
that the activities complained of in that cause of action are 
the subject of a later action commenced by the plaintiff in 
this Court entitled Klein v. Bache & Co., et al, 71 Civil 20 
and second, that the plaintiff has apparently abandoned the 
Second Caure of Action jin favor of that latex action since Ke 
has utterly failed to proceed with his prosecution of the 
Second Cause of action ayainst the Keldogvgy defendants since its 
commencement on Pecember 28, 1968 more than five and one half 
years ago. 

26. Attached hereto as Fxhibit F, is a copy of the 


Bache & Co. action meantic.ed 


complaint in the later Klein \ 


above. As revealed thercin, exactly the samc claims of wrong- 
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doing are alleged therein against the Kellogg defendants as are 


Cc 


alleged against those defendants in the Second Cause of Action 


asserted in the amended complaint in this action. The only real 
difference between them is that Bache & Co. is named as a co- 
defendant with che Kellogg defendants in the Bache & Co. action, 
whereas the defendant Thomson & McKinnon is named as a co- 
defendant in the Second Cause of Action in this action. That 
Second Cause of Action in this action is set forth in Para- 
yraphs 111 through 135, inclusive, of the prolix amended 
complaint. 

27. In addition the claims asserted in the afore- 
mentioned Klein v. Bache & Co. act ion commenced in this Court 
are exactly the same as.the claims asserted by the plaintiff 
in an identically entitled action commenced by him in the 
Supreme Court, Kings County, Index No. 20042/70, Kings County. 

28. The only difference between the action com- 
menced in this Court and the action commenced in the state 
court is that in this Court the activities complained about are 
alleged to violate certain provisions ef the Securities Act of 
1933 and the Securities Exchange Act of 1934, whereas the state 
court action jis a cownon-law froud action. 

29. For that reason both the Kellogg defendants and 
the defendant Bache & Co., sough! and obtained an order from 
the Jate Judge McLean of this Court stavine the further prose- 
cution of the action commenced in this Court until the final 
determination of the state court action. An appeal taken by 
the plaintiff from that stay order to our Court of Appeals re- 
sulted in a decision of our Court of Appeals affirming, the 


stay order. A copy of the stay order is annexed hereto as 


| 


| hercto as Exhibit J, } 
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Exhibit G, and a copy of the order of affirmance is annexed 


30. In the identically entitled state court action 


lwhich Judge Mclean of this Court directed to be disposed of 


first tle Kellogs defendants obtained from Mr. Justice Cone of 
, f ’ 


‘that court en order entered on March 2 1971, a copy of which 
, ’ py 


is attached hereto as Exhibit I, dismissing the state court 


14 


!action as to those defendants on res adjudicata grounds in 


that the counterpart action to the instant action also entitled 


| Klein v. Spear Leeds & Kellogg com enced in the state court had 


— oe 


i been dismissed on the merits as to those defendants. In his 


| decision granting that mot ion, a copy of which is attached 


‘ ‘ 
i 


r, Justice Cone rejected a contention 
mace by the pli intiff£ that the S cond Cause of Action pleaded 


by the plaintiff in the Kle Spear Leeds & Kellogg action 


/ was entirely different than 1s pleaded in the Klein v. 


Bache & Co. action, stating: 


"Plaintiff has endeavored to avoid the im- 
plication of the earlicr judgment by 

dropping ¢ defendant and slightly varying 
some of the causes of the complaint in in- 
sipnificant detail. In essence the causes 
of action are based on the same trans- 
actions and the issues remain the same. 


" 

31. Thus, there has been a judicial finding by the 
state court that the claims asserted in the instant Second 
Cause of Action are virtually identical to the claims asserted 
in the Klein v. Bache & Co. act ion, which Judge McLean of this 
Court also recognized when he stayed the further prosecution 


of the identically entitled Klein v. Bache & Co. action com- 


meneed in this Court uutil the final determination of the state 


court action. 


KJ in ve 


court, and granted 


complaint i 


32. Thereafter, after the plaintiff succeeded 


obtaining, frem the Appellate Division, Second Department, an 
order modifying the order that dismissed the counterpert 
Spear Leeds & Kellogg action commenced in the stat 


ylaintiff per rve an amet 


a 


the plaintiff moved for re-argument 


oe 
= 


the decision of Mr. Justice Cone which resulted in the 


aforementioned order dismissing the counterpart Klein v. 
action on res adjudicata grounds, claiming that the 


basis for that order no longer existed in view of the 


Appellate Division decision which granted ‘.im permission to 


rve an amended complaint in the counterpart 


Justice Cone in a decision dated June 1, 1973 a copy of which 


in that court. 


action comn 


33. That re-argument motion was denied by Nr. 


attached hereto as Exhibit K in the course of that de- 


cision the court stated: 


“Considering all the factors involved and 
the additional fact that the plai 
eral Court based 
on the same ficts, presently suspended until a 
final declaration in this court of this action, 
I now hold that this action is ended. This 
will enable the plaintiff to apply to the U.S. 
-District Court to set aside*the suspension so 
that he may prosecute it there, if that court 
is favorably disposed to such application." 


ntiff£ had in- 


Li iG 2 


stituted an action in the Feder 


34. Thus, the state court paved the way and invited 


plaintiff to take the steps needed to be taken to enable 


to resume his prosccution of the counterpart Klicin v. Bac 


& Co. action conmenced in this Court. 
35. However, the plaintiff did not do so, 

\ of proceeding, as Mr. Justice Cone suggested he might do, tiv 
plaintiff lected on or about June 25, 1973 to serve a notice 
of appeal from the order of M Justice Cone 
above decision on June 19, 1973. To date, almo 
the plaintiff has utterly neglected rfect tha 
to ¢9 forward with it, probably because he knows 
appeal does not lie from an order denying a re-argument 

36. We respectfully urge ‘refore, that the 
Second Cause of Action asserted i amende mplai in 
this action now be dismissed as to ¥s, defendants upon 
the grounds (a) that the plaintiff conme a later action 


this Court entitled Klein v. Bache & Co. : al. Ji Civili 2 


’ ’ 


in which exactly the same claims are ;sserted against those 
defendants as are asserted in the Second Cause of Action 
alleged in the amended complaint in this action; and (b) that 
the plaintiff has been guilty of gross and inexcusable neglect 
in proceeding with the prosecution of the Second Cause of 
Action since the date this action was commenced on December 28 


1968, more than five and one half years ago. 


eee b 


Denis 3. Sullivan 


Sworn to before me this 
4 


By 
(0 day of May, 1974. 


Notary Public 
THERESA CARER 
Notary Pulic, State of New York 
No. 24-4° M45 
Qualified in Kins County M 
Commission Expues tAarch 30, 1975 


States Court of Appeals 


Cinited Sl 


FOR THE 


SECOND CIRCUIT 


- -———_o-—____ 
at 


At a State? ‘erm of the United States Court of Appeals, in and for the Second Circuit, held 
day of 


the United States Courthouse in the City of New York, on the 
one thousand nine hundred and 


Present: 


Circuit Judges. 


Ermst ilein, 
Plein: iffers01 


Ve 
Spear, Leads & Yolloyy, ot 


Mabon, Marnt G&G Co., an 
Weinjor*on & co., 
defen ‘onccelhooellonts. 


Southern 


Appeal from the United States Disirict Court for the 


District of tow York. 

This cause came on to be heard on the transcript of record from the United States District Court 
forthe <Outhorn District of Yow Lork » and was argued by counsel 
ON CONSIDERATION WHEREOP, it ‘s now here by ordered, adjudged, and decreed that 


of said District Court be and it here ig 


yi 


ryoort fran or:'ess 
J eganinst cs. 


the 
h costs to be caxe: 


G@lealscoca for want of juriatdictioa wl: 


eppellant. 
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et em 


ee en ee he ee 


t 
‘ 
i 
4 
t 
i 
{ 
4 
‘ 
, 
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{ 
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oO CTU he te OO Oe en 


we 


At a Speci: 
of the Su: 
the Stat« 
held in 
6] 

Brookly: 
the 
1972 


= 


Hon. Simon J. 


ERNEST KLEIN, 


ORDER 


The defendants, Spear Leeds Kellogg, James 
Kellogg III, and Raymond E. Grabowski, having moved 


(1) for summary judgement pursuant to Rule 


the first cause of action alleged in the amended complaint upor 


the ground that the plaintiff is barred by the doctrines of 


res adjudicata and collateral estoppel from prosecuting that 
cause of action; sum 212 


CPLR, dismissing the third cause of action alleged in the amend 


complaint upon the ground that it was heretofore dismissed, 
prejudice, as to those defendants by an order of this Court 
enlexed on January G, 1970, which order was not reverse 


mmodified in any way by the Appc) late Division, Second 


in its order dated June 21, 1971; and (3) for an order pursuant 
to Rule 3211, CPLR, either dismissing the second cause of 
i action alleged in the amended complaint, or staying its further 
‘ prosecution until the final determination of anocher action 
commmced by the plaintiff in the United States District Court, 
Southern District of New York, upon the ground that the parties 
to that other action are the same, that the activities com- 
plained of are the same, and that the plaintiff could obtain th 
full relief sought in the second cause of action in that other 
actioh; and said motion having come on to be heard by this 
Court, and this Court having handed down a decision granting 
the motion, P 

Now, upon reading ard filing the Notice of Motion 
aated August 11, 1971, the affidavit of Denis B Sullivan 
sworn to on August 11, 1971, together with exhibits A, B, C, 
B, Bp Fy, Gz a y BGbmi teed -shersciss, S surstoncnts! 
affidavit of Denis B. Sullivan sworn to on November 1, 1971, 
together with exhibits J, K and L attached thereto, and the 
reply affidavit of Denis B. Sullivan, sworn to on December 3, 
1971, all submitted in support of the motion, and the affidavit 
of Ernest Klein sworn to on November 29, 1971, and exhibit 1 
attached thereto, submitted in opposition to ‘he motion; and 
after hearing Reavis & McGrath, attorneys for the moving 
defendants (Denis B. Sullivan, of counsel) in support of the 
motion, and Ernest Klein, Plaintiff Pre Se, in opposition to 
the motion, and upon filing the decision of this Court, it is 
on motion ot Reavis & McGrath, attorneys for the moving 


defendants, 


Ordered, that the first cause of action alleged in 
fae nnrruclane- 
the amended complaint be and the same hereby sin” weacicialaia With 


| 


prejudice, as to the defendants Spear Leeds & Kellogg, James 
Crane Kellogg III, and Raymond EE. Grabowski; and it is 
further 

Ordered, that the third cause of action alleged 

“Pve Ke Cees 

in the amended complaint be and the same hereby is dismissed, 
with prejudice, as to the defendants Spear, Leeds & Kellogg, 
James Crane Kellogg III, and Raymond E. Grabowski; and it is 
further 

Ordered, that the plaintiff be and he hereby is 
stayed for all purposes from prosecuting the second cause of 
action alleged in the amended complaint until the final deter- 
mMiniation by the United States District Court, Southern District 


of New York, of the second cause of action alleged in the con- 


plaint in the action ectieinoes in that court entitled "Ernest 


Ordered, that the Clerk of this Court be and he here- 
by is directed to enter a judgement in this action dismissing 
the first and third causes of action alleged:in the amended 
complaint as to the defendants, Spear Leeds & Kellogg, James 
Crane Kellogg Itt, and Raymond E. Grabowski, with prejudice, 
and with cosis in favor of those defendants as taxed by the 


Clerk of this Court, 
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the stock was sold for his account at a net loss of $151.97. 
: We ion then wxetusned the balanc of his $1,000 deposit to 
a 
ae | a 
Kicin. 
77% °. ' . \ ' + YT eae , Var 7 = 44 ° 
ALG 213 ‘ ‘ ¢ %M HAS PLOher cuvenaca ca plas Gy thet 
®, 
- ee 7 * ts P< ' 1 4% r 1. J - 2%. = me m+ 
QeLENait “NALULUNILeE Sed Th ENEeCRECLYN OF THE OFacecr Ox bi 20 
shaver Of Superioz. . «also nanipuleted the price to be Lised i 
‘ * * : t 4. % & aay a os a a 
iu ‘ o hi , } e 7 \ Get ft ¢ 
gor Su tool Casey ecupl S 2 463% % yr 
a -¢ ‘ a ‘ « a Y aS. 2. - 4 7 
Lox Huy uA re) iove is 30, 25 » tae « o£ the treaty, 
was S1,).: wich Us hacnest was £1,140, The t MIM po } 
cro i seeyy'h ¢ t ot Viruera oe ‘ie 4 4 a.4 iz: 73% ’ P 
oe Or 3 im ew ls. ‘ es he G2 A. A jbubvO acl 2 TOR dois SGébed rate pL pent 
Giansedce Line fSresSeis Canive Chee PECVOLLLIEG 109 S Sakae Wao sus ; 
-7 ~~” “ gre * 
SMUT» OY a cUde 
iefenduntese contend thet there was no wanipuleticn oz 
4.) ‘ 4 ae | 4 e.4 <e ~ae Ct ¢ 2 Fg Soe wee 4 on de - year 
the purciwiscoa priecc. Klein's inawars to defendants! inteuswrogue 
. ers . ~ fi oe aon! 4. - ° - » oe . 5 $ arate 4 + ex ere o% eer 
tories Conovntrate that he hus absolutely no perconal hniew)eag 
Siccstachmei 
o «, de | h}- , a< vee TT 9 er4- Hy e | on . . > - i a ¢ 
thet the purchase price wes anything other thin the prevelling 
‘ 


one. He cannot sci forth spoctiic fagts showhay chut thore is 


a genuine issue for trial. Ruie 5S6(c) red. hh. Civ. PB. 


ucjournie nt 


avoid the voneclus.c 


uM ¥ 


belicva there was a manipui 


had over threc ye 


n 


saint’ and over 


-61- 


-e{ 


j 
' 


~ 


7 


Uebelis 


UNITZD STATES DISTNICT Cc IRT 
SOUTHINN DISTRICT OF Nav YO! 


lORDER, cD SI 
= - NT, APPEA 
| 


. e a vv « o 7 * © . . . 
ERNSST KLEIN, 
Plointif?, 


eagrinst- 


60 Civ. 514& 


VANDIN BRoOoCK IELZI ORDIR 
TIKIGON & MCKINNON, 


Defand*nts. 


The dofendsnta Mabon, Nugent & Co. And Weingrrten & Co, 
ing moved this Court, by notice of retion dated Februsry 1°, 
1972, for an order granting thea summory judgrent dismissing the 
complaint and for the costs of the action, 4nd counsel focs; ond 
62id motion having come on to be harrd before the undersigned on 
April 4, 1972; upon the mended conplsint; the onsuer of said 
defendants thereto; the interrogstorics submitted to the jlaine 
dated Februsry 18, 1072 and the further affirmation of Sidney S. 
Bobb4 dated August 28, 1972; “nd efter hearing Sidnoy S. Bobvé, 
attorney for atid roving dafendsnts, in support of ssid sotion, 
and the plaintiff, apperring pro fey, in opposition thereto, toe 
gethor with plointiftto stridsvit verified April 3, 1972 in oup- 
port of his %pplication to sdjourn tha hasring of tha notion or 
to etry tho asna, which *pplicr%tion ws dcnicd on the ground 
that tho notion tad previously bacn Aadjournsd fron the original 


roturn doto of March 7, 1972, to April 4, 1972, prrenptorily 


tiff; bis answers thereto; the affirnstion of Sidney S. Bobbd 
; 
1/ 


aghinot the plsinticf; nnd duc dolibearstion having bacon hid, ond 


the Court having filed its 
19723; it is 
ORDENSD that the motion of said dofcndants bo anc 
hereby is inSll respects granted, and tha Clerk of this Court 


is directed to enter judguent dismissing the first cause of ace 
tion, aginst said defand3nts, contdiried in the ancnded cone 

’ : ? 
plzint, together Si Sts and-.counsel-fecs-in-the sum of 


ee Se 


FURTHER ORDZRCD that the action be severed and continued 


against th maining defendants named in tha Smendced complaint. 


Dated New York, 4ugust 29, 1972. 
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UNITED S ( C 1! 
FOR 1 LC CIRCULT 
c2reere ee eee ¥X 
ERNEST KLEIN, ; 
Plaintif{-Appell mt, nero fgtmes ox! eo 
. put 0 
~apgainst- Docket No. 72-2205 
At ‘ ° - ul 
SPE Ny LI c I , St ] . y. a 
° # 2 
Defendant /- ‘ 
! s sae! 
MABON iT & CO. ane P te 
mr PN AY , aT ATAl lA rf) h 
WEINGARTEN & CO., : HEV -{ ri? AO 


A +4 narner - 5 i re a 
Defendants-Appellees,. : A JUBSME i} 73,4 Co 


ERNEST KLEIN 


having appealed to this Court by notice of appeal dated April 4 


, 
1972, from an order filed in the United State Jistrict Court 4 
for the Southern District of New York on February 3, 1972, 
whereby Hon. Murray I. Gurfe in, District Judge, ordered the 
plaintiff to pay to the appellees the sum of $200 costs; and 
Said appellant also having appealed to this Court, by notice of . 
appeal dated September 15, 1972, from an order filed in said 
District Court on September 5, 1972, whereby Hon. Constance 
Baker Motley, District Judge, granted to the appelle above 
named summary judgment dismissing the first cause ef action as 
alleged against them in the amended complaint; and said a-ncl- 
lant having also appealed to this Court, by: notice of appeal 
dated October 6, 1972, from an order filed in said District 
Court on September 21, 1972, whereby Ilon. Morris E. Lasker, 
U. S. District Judge, granted defendant a Stay from further 


by Hon. 
and it is 
FURTIIER 
granted by Hon. Const 
affirmed; ana it is 
FURTHER ORDEWLD AI ADJUUGCEI t Iippes rom the 
aforesaid order prante: 


same hereby i: 


March » A973 


flenry t > tie Chie! 
Roszel Co 1h 


ar? sa Judge 


A truo copy. 


Q Baw 


( 
( 
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UNIT! 
$ il l 
Scwceccocecccencoonss eocecous os cceccessccecese) A 
ERNEST KLEIM, : 7/1 Civil 20 
: No. ssi497 
Pleint t 
t lv) » SCT ION 
~ @peinel - : | 
? JuUnyY TPTAl 
BAC & CO,, 3C,, SI Lips & MEL : Pres IPD 
JANES Ct } Lyi, PAY KF, ChAI I, 3 
AND ANID PANK & 1 tT ¢ . : 
' COMPLAINT 
be foud &. : 
Tee eee ee ee ee ee ee ~-- iaiaeletateted . ! 

Pleintif{{, pro e«, corpleining of the dufendantyo end requesting oe 
Jury Trial, respectfully alleges on inf« tion end belief: 

1. This is an action for ¢ ges reoeultir frou violationsof the 
provicione of the Securities Exchange Act of 1934 ("1934 Act"), end Keysle- 
tious T and U, |! sed by the Loard of Covernors of the Federil Keserve 
System, purauant to the "19% Act"; end fi violctions of the Securities 
Act of 1933 ("1933 Act"), 15 Uss.C.A. Sects 74, 7iyz 785. 

2. Vxclusive jurisdiction ef thin oction is conferred on thie Court 
uider the “) 4 Act” (v3 tat. 107, 15 U.S.C.A ection 7 ). 

3. As to Chose theories of relief based upon New York lav, upon the 
pendent juri dlcetion of thi! Court. ' 


4, Venue {6 properly lafd jin the Southern District cf New York, 
because at all tines relevent hercto, a1] defendont. reaided or waintsined 
offices for the regular tranonction of business in this Dietrict, Additionally 
venue in this District fe proper because the wets or transactions constitu- 
ting the violstions of saftd acts end trensections a» hereinafter alle,ed 
occurred in thie District, 

5S. The plaintiff's claicz, end the wetter in controvercy herein, exceeds, 
exclusive of intercet end costes, the gis. of TEW THOUSAND ($10,000.00) 
DOLLARS, 

G. Platncifl, CVEST KLEIN, et all tines relevant hereto, has been a 
resident of the City and Stete of Kew York. 

7. That defendant, EACHE & CO,, INC,, (hereinafter “BACHE"), te and at 
611 Cimce relevant hereto was a domestic corporation organized in the State 


of New York and exirtine end doin, burciness under and by virtue of the laws 


of the State of New Yor}, end enpeyed in the buatineca as brolhera end dealers 


in 


necuritieon + feter: with the Seeurttts end Ixecl e ¢ feel 


("sec") 1 


tion of Securiticse Deslers, on or f2ation rvexietered with the "s 
| 
| purouvsnt to Sect! 15 of the "1934 Act” on cwended, | 
} ' 
x 10. That defendant “pat *painteine ond at ell ef: relevent hereto 
' maintained, ite principal office of buriness in the City, State end 
| Southern District of New York, 
| 
Ll, Thee defend nt SIEAR, LEEDS & KFLLOGG (hereinafter "SETAN"), 12, 
} 
bud et all Cines relevant hereto ses a partne ip « d in the business 
| 
j 6s brokers and deolerm {n necurtties regintered sith the “SFC” under Sectie 
| 1S (b) of the “1934 Accs 15 U.5.C., Section 77. 
| 12, Thot "“SPFAt:" ie and wos a renber orpent tic of the Now York Stoct 
} 
Fxchon;,c,a National Securitie: Ixchénwe, 
13. Thee defendant "S hk" fe ond voa &@ cember of the Kats l Ansocta- 
i tion of Securities Dealers, Inc., on Orpcnization re,istered with the “src” 
purgurnt to Section 15 of the "1934 Act", 
14, That defendasne "SITAR" weintasas, end at cll tices relevent herete 
| 
' mifntained o principsl office in the City, State and Southern District of 
if h y 
ao, 
| Kew Yorr. 
Pt j 
' 1S. Tires endant, JAMIS CRANE KTLLOGG 111 (hereinafcer "VELLOG"), 
fc and at #11 Uines relevent he:eto weo o render of the New York Stock 
| Fxciange, 
! 
, 14, Thot defendant "FFLLCCC" is und ves one of the specialises hendling 
the stock of Superior Oil of Californie (hereinefter “SUPENIC: '), on the 
j New York Steck Fuehonye, 
: | 
j A7, Thet defendent "KELLOGG" fe end sae c menwber of the Lire: of "SPLLRY 
| 16, That, ot cll tines relevent hereto, defendant PAYPOND FL CRATCKSEI 
i (hercinefter "CUAPOWSKI"), wre partner: and 6 ner) of the fire of 


fefendant "srrst ' 


a 
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19. That defendent "CrAnOWSKI" was one of the spectolists hindling the 
stock of "SUPERIOR" on the New York Stock Exchange. 

20. That at all Clones hereinafter wentfhoned, defendent AMIKICAN BAND & 
TRUST COMPANY (hereinafter "*r@KICAN BANK"), wae end etill de a dowestic 


benking corporotion orpenized and existing by and 


under the leve of the 
State of New York. 


21. Thee defendant “Anrrica! EAIK" is the euceesaor of one AMERICAN 


TRUSE CO. (hereinsfter "YOM AMERICAN"), who, et ell tines relevent hereto, 


’ 

was @ dowestic benking corporation crpenizced end existing by end under the 
lews of the State of New York, ond with one of its offices beiny located 
at 70 Wall Street, in the City, State and Southern District of Kew York. 

22. That ct cll tines relevent hereto, “FORK AIERICAN" was enzsged 
in the business, acony othere, ef lending roney apatiust collstcrel of 
securities registered on Netionel Securities Exchzuges. 

23. That one BROAD & WALL CORPOTATICH (hercinefter called "B & W"), «t 
€11 times relovaat hereto, was & dcecestic corporation, organized snd/or 
existing and doin, business uncer and by virtue of the laws of the Stete 


é 


of New York. 


24. Thet st ell tines relevant hercto, "B & k" was engzped in the busi- 


nese of lending noncy ond financing purchases of securities as a factor 
endfor finanefer, with off{fSces at 101 Park Avenuc, in the County, City end 
Stste of New York. 


AS AND FOR A PizST CAUSE C7 ACTION ACAINS' 
DEFENDANTS * 


Mey Oo" ary tes 
pd Fy ha et EL LOG EAN NC! 


2 Sey hd 
sive de 


25. Pleinciff repeate end reelleges ithe ellecgstions set forth in 
PerSgraphs "1" throush "24" of this co.plaint, 3 1f core fully set forth 
herein, 

26. That prior to January Z, i963, plaintiff had pledced with "B & w" 
fifty (50) sharcs of Superior O11 of California stocks (heref{nefter 
“SUIFRIOR"), as collateral, againut loans made to hiu by "B&W." 

27. That thereafter, in and «hout February of 1953, "B & W" infor:ed 
plaintiff that the eforeaoid fifty (50) shares of "SU?TRION" were sold by 
the broke:ege fim of Thomson & McKinnon, on the open war*vet of the New 
York Stock Fxchan;e, in tuo lots, nonely, 20 cheres on January 2, 1963, at 
the price of $1,355.00 per share and 30 shares on Janunry 8, 1963, et the 


ae 


price of $1,130.00 p: 
28, That in and about November of 1968, plaintiff cocre: 
for fraud in New York State Supreme Court, Kings Coun 
Klein v. Spea cds & Kellogy, et al., (hereafter 
and another action nd Federal violations 


the Southern District of New York, 65 Civil 51448, entitled: ¥lcin v 


Spear, Leedo & Kellogs;, et al., (hereafter the "FEDEFAL COURT ACTION") 


’ 
end naning therein as defendant in the Second Crauees of Action therein, 
the said broker, Thoiwson & MeKinnon, tovether with the three (3) defendants, 
“Spesr," “Kellogs,”" and "Grabowski," as co-defendants in that action. 

29, Thot in the aforexentioned "STATE CO” rtadntifl conducted 
on Examination Lefore Trial of the satd Thensoi 


Ti 


defendants naned in that octian, ond wes informed, for the first tine, by 


& portner teet fing fox said defendant, Thoason & McKinnoa, (a) that the 


”" ” 


aforesaid fifty ¢! shares of "SUFENION” were not sold and executed by 
e3id defendant, Thomson & McKinnon, but were sold and executed by Eache & 
Co., Inc., enother brokerave {frr, (one of the defendants saned herein); 
(b) thot on Jonuary 2, 1993, the said twenty (20) cheres of “SurFRICR" 


were not sold at the alleged price of $1,155.09 per shey » actually 


sold at $1,055.00 per shares; snd (c) thet the said thirty (36) sheres of 


“SUPERIOR” were not sold on Jonuery &, 1963, at the alleged price of 


$1,230.00 per share, but were sold at $1,160.00 per share. 
30, That based on said testiiony of said partaer of Thossou & iekinnon, 
plaintiff, by letter dated June 2, 1970, requested the defendant “EAQIE" 
to verify and Jisclore tie nawe of the buyer of said trans: 
January &, 1903, relecing to said thirty (3C) shares "SUPFELOR" ot 
$1,100.00 per share. 
31. That defendint “BACHE refused to cosply with plaintiff's request, 
32. Thet plaintiff recently discovered as follows: Ga or before 
Jenusry 2, 1963, "B & W" enployed the defendant "LACH to place and enter 
on the New York Stock xchange, "Stop-Loss Orders" on the eforesrid fifty 
(50) shares of "SUPEEION as follows: 
(8) 10 wheres at $1,060.00 per whore, stop-loss: 
(b) 10 shares nt $1,055.00 per share, stop-loss; 


(c) 10 thares at $1,050.00 per share, stop-loss: 


a rs 


know, 
were for securities 
princi 
loans obtained 
the 


1 tte 


so0-celled “Stop-Lore order "t 


with 


were for securities owned b; ustozers end/or pledgors of undisclosed 


principels of "b & Ww,’ 


ecutities were held by " B&W" as collete 
ustermers endfor pled, ¢ res 
extended leens 
Custasers on 
4O,. That not only did “SP} : : PRALCWS) oC" ceuse to 


touch off the first twenty 


orders, by hie or their 


Own ACCO 


with hiuself or the 

which prices were created and/or venty 
for the purpose to ens > defendant "SPI 
to obtain said twenty (20) shares of the 
“SUPLEJOR" which were entrusted to kim or 


in his or their books au Stop-Loss orders, for his or their ow 


and at a {jetitious price of $1,055.00 per share, when in fact 


ing market for “SUPERIOR he we of the day 


higher on the New York 

43, Thet on January 2, 1963, et the tine when the f£ir 
tion on the New York Stoc Change fo "SUPERIOR" stock 
$1,055.00 per share, 1t was not made and executed betwee 


disinterested third parties, tut instead were ¢ inijulated, wade and 


errenged by and between defendant “"SIrAk," or "KELLOGG," or “CFALOWSKI,"™ 


or "DACHE,” for the purpose of creatiny, ond placing, in effect a fictitslous 


Price Of $1,095.0) per ennre, ond fraudulently concesling tro» plainceiffl 
”" 


and fien ") GW" and {roa other persons, that “Srr¢vRn,” or "KFLLOGC," or 
j 


“GRALOWSKI," Satended to ecquire for hireself or thesselves the said twenty 


warhket orders at $1,655.00 per share, which price was lower than the true 


prevailing price of said stock on the New York Stock Exchange. 

44, Thet 1t was the duty end oblinetion of defendant, ,"SPIAR," or 
“GRABAISKI,” or “KELLOGG,” to ucintain an orderly werkee in “SUPFRIOR,“ 
to try to tdhe every effort to protect the said filty (50) shares of 
“SUPEV.IOR," or eny port thereof, fren bel sold by teason of sny other 


aati ” ; na ‘ eA oat ‘ 
transection in "“SUPFER1O%" stock for defendant, “sPrAn's," or "CRALOWSKI's,' 
or "KELLOGG‘s," oun cccount. 

45. That it was the furcher duty «end obligation of defendant “Srrar," 


or "GRABOWSK1," or “RILLOGG," net cto execute ony C.ansaction for his or their 


owt, eccount which would cause and result in putting into effeet the sald 


Stop-Loss orders or avy part thereof, which were ploced on behalf of plainciff, 


és set forth hereinchove, ond thereby causing the said utep-Lois orders, 
er any part thereof, to becoue market orders, 

46, That pleinciff{ never euthorized anyone, nor consented to the ecquir- 
ins of said twenty (20) shares of “SUPERIOR by cefentent “SPLAS,," oF 
"KELLOGG," or "GRALGVSKI, “ for his or their ow account, end at a price lower 
thon the prevailiny market. 

47, Thet neither "B & W" nor uny other persoa actin, on its behalf eve: 
authorized anyone, nor cousented to the acquiring of cald twenty (20) 
shares of “SUPHEIOX" by defendant, "SvEAR," or “KILLOCC," or "GRAZBGYLSKI," 
for his or their own account, end at a price lower then the prevetlin.; 
berhket, 

44. Thet plaincif{f£, at the time he received the infomsction that said 
twenty (20) shares of "SUPEVIOR" vere executed at $1,055.00 per shure, 
belleved o€ thot tine thal the excecution of tha said Stop-Lons orders was 
at the true prevailing market price and the sales were bona fide trensactions 


in every respect, 


; 
' 
} 
' 


o 
7A 
-74- 
49. Ned the plaintiff ke 1 thet the said Stop-Loss orders vould not 
be handled by dirintererted tiex, with the ut t core end trust, end 
that the easd Stop-Lors orders would be exceuted by defendant “SPFAR,” 
or FTLLOGG,"” or “CLATGuSKI,” or in concert with others, for the purpose 
of defrauding plaintiff, as eforceaid, he would rot have entrust d any 
with said Sto; orcdeari. 
50. fy reason of the foreyof: freudulent acts of the aforesaid defend- 
ants, in violati of the "21933 Act" ond "1934 Act,” pleintiff{ repudiates 
osid gales and re ts c per tory d see in the sus of $18,000.05. 


$1. In addition, os & result of the fraudulent ind wron; ful represence- 


tions, canipulati end violations as eforeseid, plaintif{£ requests punitive 
daaages under ce my State law freud, in a sun to be assessed by the Court. 
AS AND FOR A SFCCIL CAL CF #Crien / Inu 
or ‘ ' ‘ ‘ ' ‘ " " ’ 
Ti we eee — a a Tt anwewane 


$2. Plaintiff reperts and reallecses the ellez;stions set forth in 
Paragraphs "1" through "51" of this complsint, 6s if wore fully eat forth 
herein. 

53, That plainciff{ recently discovered that on or befe.e the &th cay 


of Jenuary 1963, “B & W" or sone other person placed an order with defen saat 


"pacim ,"' to scll plaintiff's thirty (20) shares of “SUFFEEIO.." on the New 


York Stock Fxchanye, at market price; thit on 6aid day of January &, 1963, 
defendant "BACHE" received and -ceepted Sraa “B & 4" ov fra. ecua other 


person in order to sell said thirty (30) shares of “SU7ERION" on the Yew 
York Stock Tachanje, at rorket price, and cefendant “BACHE, in turn, 
entrusted and cransferred said ordvr to its spent, defendent, SPYAK," or 
"KELLOGG," or "“ChALOKSKI," Lora considerction of receiving connissious for 
such services; that defendant “SPrar," or “KELLOCC," or "GRAIOUSKEI,” 04 
gaid dey of Jenuary &, 1963, instead of trying to protect the interests o 
plaintiff, the evner ef the sald thirty (30) shores of "suPFfIcon,” end in 


t 


breach and in viols«tion of theiv fiductary dutsce and responsibilities to 


" 


the peneral public ond to plaintiff, waripulsted the price of “SUPERIO 
stock to tha downside, ood created a fictitious lower price for “SUPERICR,” 
in order to enable him or then Co pocket these thirty (30) chares for his or 
their own account, and for his or their own benefit end interests, at wuch 


lower prices than the then prevatling roarket was for “SUPEKIOK" en the 


at « 


oo Al 


New York Stock xc) c, by 1 on of which the pleintif{ 
and di ed as hereinafter set forth; that on Jar + oe 
time when tl fi t sal« tr cts ( : l i the 
Exchange + made and executed at $1,100.00 per share, it 
and executed by 1 betwee te ted third parties, t 
made, executed, and/or a1 by end bets le fle t 
“RELI > f “ors } . "Test Pe « othe » on behal 
oe R,° er. "RI a or “CR Re Or » or its 
escociates, for the ; of efectunt the fraudulent 
thre ecfalist, "s Al) dake LCCC," or % i Gs 
ond to take for |} elf or the lves the said thirty (30) 
"SUPLELIOR" et $1,100.00 per shere, which vas a fictitiou 
lew price, and we ol the t preva t rhet price oi 
Stock Exchange f ; lox" stocks that defendant “EACH 
“SPEAR,” or "KELLOGG," or 1," or others, to c$r 
covery of the afore ti 1 f ful t and wr ful acts, 
54. Had the plaintiff known t the id sales orde 

executed by interested parties, with the uti.ost car f 
6s required by law and rules and regulations, and that tt 
executed by defendant, “SPFAR," or “"KELLOCG," or "GRAi K 
with defendant "yacin," es set forth heresnabeve » he woul 
entrusted anyone to place said order, end would heve wide 


jaction, 


55. By reason of the forevoing 


aforesaid defend:snts in violation of the "1933 Act’ 


repudiates said sales and 


Aequests co 


pensetory damages in the sum of $27,000.00. 


> 
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fraudulent end 1 anipuletive rets 


and "1934 Act", 


plaintiff 


56. In addition, as a reeult of the fraudulent end wrongful representa- 


tions, manipulations and 


punitive damages uuder connon State law fraud, in a 


the Court, 


violations as aforesaid, plaintiff requests 


Buia to be assessed by 


S57, Plaiwcilt repeste 
tion containéd } 


set fort) 


checkin; 
Clearence accounts 
60, Thet prio 
into &,recwents 
(a) “Bb & W" will te: 
of woneys ag collaceré) lozns 


Pled.ed by plafucitif; end 


"B&W" do a ucilery account 


(c) Thee at sll tines the 


ble to pleintiff, on sayoent o 


interest, 
61, The plaintiff entered into the aforesaid Ayteecents with "B & 
relying on the representations of “ToRMER J oKIc/i,” aod “BG W 

(a) “b GW" had uillions of dollers of {ts own Lunds available 
to finance said collateral loons; 

(b) That all the securities pledzed vould be physicelly wain- 
tained by "B&W" at “PORE AMERICANS 

(c) That oll the securities pled,ed would be avasleble to 
Ploincif{f ot all times, to be returned to hiu, or to his desiince, 
{n ful] or in part, upoa demand, whenever the indebCcdnose would 


be pated off with {Interest due thereon, 


' 
iT 
| 
! 


| a rst t to tl re 
about ber, 1° , dell ed 
sheren of lon," to bo hel 


not kept in the custody 


and availability to plain 


¢ 
a 
= 
eo 
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(ec) that “BS Wr at 
"B GW" represented to "Y 
@nother | ( we the « 
“SUPERION," end “FOR / 


were untruc and false; 


(d) thet "FORK Arr 


tut! oo af enid, plainc{f{_!_, in end 
to "| } ICAN” eatd fifty (50) 

! for his sce cvwlth B44 ww.” 

dice red ¢) en td representations of 

be folee, in that "B&W" ot a1) Cloes 
( of dollers of ite own funds available 
6 pledyed by platnti{{ to “BE & Wi" vere 
coutrol of "B & i" Lox salLeleepinug 
ricf, a a nd and 4 if ent of 


"BAW! but Chet plaintiff's securities 
Sfor re ype cated and/or inter 
in the r of “RB & W" end/c in the 
in the nane of ot! | s, at 
wi ot) ie aoc < behalf of 
ri } WAN" that “Bh GW" and/or 
ex of the cald fifty (50) shares of 
yh] "knew thet uch presentations 
IC" paid to the delive: of the 


plaintif{f{‘'c securities Lroa 


vronyful lozns nade by "F 


other persons, or by eaploying the facilities of "FORMER AMERICAN" 


Clearance depectuent; 
(ce) that therevfeer 
to the recipfent broke: 
end/or others, cnd wes re 
proceeds of sale by caid 
khnowled vc, and inetruct 4 
disclosin;, to pluinciff 1 


tions, as hereinabove act 


R AMERICAN" recdelivered such securities 


fendant "LACE," for the cceount of "B & 1, 


Ler 
{ribur 
of 


“4 


sed Ly receiving the vwoneys fran the 


» Cefeadont, "BACHE," all with the 


b&b,” or other persous, without 


{lleysl letens, clearinces aud monspule- 


hereto, 
owned t 
had beet 

69, 
"s & 


other néwe 8 witl 


70, That by their receis I fer of the wnasd fifty (50) alares 


of "SUPERIOR" e6 hereinabove forth id by iv conversion for the 
account of "b & W, tl e ns id by th trove #l of antd 
securities co defendant "BACHE" anc 
“BACHE” and "FOR! 
plaincif{£ herein, 

71. That defendants “LACHE" and “vung f eT kat and/or should 

hat the sealed cecuritice ware not once 
PICAN" freudulently fnterrine 1 anfd fifty (56) 


shares of "SUPERIOR," at ’ “ » “BR GW" in violetion of fepuletion 


Lorhet 

70. 
npainet 
annul the loa: 
resciad and/or 
by defendent "MsciL 
“AMERICAN WANK 
thes to plaintiff 


were paid by ‘YO! 


the plaintiff fer the differen between th uhent 3 value which 


the 
64id cecuritie: ’ » atl ed {re delivery of 
eid fhity (50) f UrT RI , } hRICAN the Cire of 


trial of this action, 
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Baar, Bennett & Fullen,Esas. 

One Battery Park Plaza 


N.Y.C. "16004 


Reavis & McGrath, Esas. 
One Chase Manhattan Plaza 
N.YC, 10605 


Asst. 


Irvine 


Donovan,Leisure, Newton & 


Street 
slear 


, 


Two Wal] 


Civ. 63 


dated: Jan. 13, 1972 


hevovith, cepy ef doct 


i 
Chueles ed prosecdine, 
Very truly yours 
CT yo Ss, 
rue 7. 
JOUN hide Jo wil ; 


Hughes 


NW. 4 , 


~“uceas 


| AN 14 
\ Paes 


fy Pas: D. Of 


~ A 


ree 
"Torv 


Ernest Klein v. Bache & Co., Inc., et al. 
te Civ, 20, Civ, Mot. Cal. September 14, 1971 


1972, cn motion 
no. 122 on the calendar of September 14, 1971, the 
« 

eourt has stayed all proceedings :n this action 

@i1 aclion pending 
in the Supreme Court, ings County. The time of 
defendant Bache & Co., Ine. to answer the complaint 
herein is extended until twenty days after the 
expiration of the stay. 

So ordered. 


Dated: January 13, 1972 


EXHIBIT H 
Cluited States Court of Appeals ie 


FOR THE 


SECOND CIRCUIT m4 oe? 


——e 


At a stated Term of the 
Circuit hi Id at the United St 

’ 
et ee ie 


one thousand nine hundred and 


az ’ * 
~ ay Of er% ter, 


Hemme t, . Tove, 


~ 
. Presentijion, HENRY J. FRIENDLY 
Chief Judge 
HON. HAROLD PR. MEDINA 
al HON. ROBERT P.ANDERSON - 
Circuit Judges, 
Ernest Klein, 
Plaintiff-Appellant, 
Ve 
Bac he & Co., Inc., and Spear, Leeds & 
Kellogs,jJames Crane Kelloeg- III and 
pet: E. Grabowski, 
Defe ndants s-Appellees. 
Appeal from the United States District Court for the Southern 
District of New York. 
This cause came on to be heard on the transcript of record from the 
United States District Court for the Southern District of 
New York , and was argued by counsel. 
, 
ON CO} YSIDERATI ON W HEREOF, it is now hereby ordered, adjudced, 
and decree d that the : of said District 
Court b:xyynincie VHS etaving ail proceedings in this action 
peading the fir determination of an action in the Supreme 
v . Court, Kings County, New York, entitled Klein v. Bache « COs 5 
inc., et al., be and it hereby is affirmed. Klein v. Walston 
& Co., Inc., 432 F.2d 936 (2d Cir. 1970). 
It is now hereby further ordered that the appeal of the 
order of said District Court -extending the time of defendant 
Bache & Co. to answer the complaint be and it hereby is 
d@ismissed for lack of jurisdiction. : 
= 
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Justice. 
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ERNEST KI mover 


BMiGOk RUD, Hy 

Plainctifé, : Index No. 20042/70 
Hf - against - : 

| ORDER 

! BACHE & COs, LESCS & 3 

KELLOGG, JsiHiesS CRs LLOSe 377. 

i! RAYMOND E, GRAZONSKI and AMERICAt H 

BARK & TRUST CO., 

Hf ‘ 

| Defendants. 

| ° 

‘ a 

; PPE SSS OOH OH ROEM HEE ee S 

xX 

{ 

I 

I The defendants, Sncar, Leeds & Kelloge, James Crane 
' 

| 

! 


i for a judgment pursuant to Rule 3211 CPLA dismissines the cone 
iH oO t x 

|! 
' plaint dn this acticn as to then upon the grounds that the 


! 

j) ection was time-barred on the date of its comaencement by all 
{' . 

i 


, applicable statutes of limitations; that the plaintiff was 


“ 


(i barred from maintaining this action by a final order and a 


' t - 
# £inal judament of this Court entered in Exnest Klojn v. Sper 


Leads & Kellove, et nl. (Index No. 3283/69); end that the action 


was vexatious, was repetitious, was comzenced in bad faith for 


| 
' 
| 
| 
\ 


| 


~~ 


err 


Ot me ew eee ve 
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en ulcervior purresa, and coastltutad én shuce of th? proces 
of this Corst; cad the plaintiff having crossensoved for varion; 


relief inclucins an ordsr requiring all deflendants to appear 


for examination before trial by the plaintiff£€ prior to the 


hearirs and ccturminsticn of these motions; and said ration cod 


erossesotion heving cows on to be heard by this Court, and cus 


doliberaticn huving been ei.ven to them, and thls Court havin: 


rendered a decision dated Februnry 5, 1971 granti 


o) 


ng the motica 
of the moving 
cticn cs to then upon tha ground thst a final judgment obtained 


by the moving, cofendantes against the plaincif£ in this Court in 


Ernent Rlefn v. Snsar, loots & Mellor (Index No. 3283/69) was 


mn nk re ee ee ote ee hegre eee ana etnmmeepanenene see weer entre 


be 
a 


rea adindsesta and barred tha pleincif£ fren maintaining th 


action czainst tha moving, defendants; 


Now, upon eendine end filings the Notice cf Motion of 
the defcndento, Spear, Leeds & Keiloss, James Crane Koellogs ITT 
and Raymond £. Grabowski dated October 28, 1970, the affidavit 
of Denis B. Sullivan sworn to on October 28, 1970 end exhibits 
A, B, C and D attached thereto, and the reply affidavit of 
Denis B. Sullivan sworn to on Pecenber ‘18, 1°70, and the sur- 
reply affidavit of venis B. Sullivan sworn to on Decerder 29 


1970, cll submitted in support of cald motion and in opposition. 


I+ Camclers , Waeatoc £ ne ant meee 
defeadants for 2a disafssal of the complaine in this 


of Crons-"fotion 


2 Cee 499) 


he cupplemantal 


curthes 
£' csorn to on 
support of the plaintiff's cross-motion, cnd fia oppositicn to 
I the defencsnts' motion, all with proof uf service, and upon 
Filings the memoxe im Cocision of this Court dated Februsry 5, 
'1971, St is on‘motion of Reavis & ‘icGrath, attorneys for the 


i} defendants, Spear, Leeds & Yellogz, James Crene Fellogz III and 


iRaymond i. Grabowskt; 


ORDERED, that the motioa of caid cofencante for e 


(§udgment disnicsin action es to then be and the sane 


Fae tian 


thereby is granted witi parle Stay end 2 furthe 


ORDERED, that the cross-motion of the plaintizf be 


e is Cenied in all respects as to veaid defendants; 


Nend it is further 


ORDERID, thst the Clerk of this Court shill enter a 
esent against the plaintiff end in favor of the defendants, 


wv 


Kelloss LII and Reycond i. 
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DPACHE CO.5 et ai. 

ear, £609 : as Crane hell Lil tree see aye | 
E. Grabdor , three the ci n the avove entitled action, 
move for judgment ourcsuzit 1 "72 3211 on the crcund that the complaint 
fails to state a cause of action, tn: time-barred by the statute of 
limitations, 2a second ‘round that res sudicata r naintenance of the 
action and a third srvuni that the court ha nnerent por to dismiss 
because the suit L. vexatious and a malicious misuse Of process. 

Having re wed the complaints in this and a prior action 
(Index No. 3203/).') seen tt.ese same partie und finding the issues 
! 
substantially the Sase in ‘ t follows that th jud; 


a bar by wa: f the doctrin2 of re ‘udieata to the maintenance of this 
+ 


action arains 


cnuses have a ruculares 6 desi it Lee Ss Pk age aries PATS ¢ A ae ih) 


Hull v. 


Ss — a in = wT YW nr Vf mM, 4 oe 
225 N.Y. 342; Isr2zel v. Wood Dolson, 1 Ih 2d 116). his 
5 5 aaa } - $ rin tin . oR $+ 4 e % - - 4 . ~ a 

is precisely the S-tuat-on here. Plaintizf nas endeavored to avoid the 


implication or the ; ‘udeaent by dronpinz a defendant and slightly 


a oe! 


varying some or the crise { the compiszint in insicnificant detail. In 


essence, the causes of action eo -4sed on the same transactions and the 


issues: rennin Ghee oeasae 


whi 


reve 


movinz delenr 


‘ee 
J 


ropaerts mil fe 208 fl 
SUPREME COURT COUNTY 
an Spe 
FRNEST KLEIN CONE, 
Dated 19 


VS. June 1; 73 


Some two years after the entry of an order of this court bas 


® decision dated February 5, 1°71 as well es its reargurent decided May 
4, 1971, the plaintiff moves for renewel, renargyrent and reconsideration. 
The decisions (in dismissing the complaint) determined that a 
Judgment of this court, dated April 30, 1970, was res judicata with 
respect to the plaintiff's cause of action os avainst the defendants 
Spear Leeds & Kellogg, James Crane Kelloggs III, and Ra id E, Grabowski, 


Now, also, two years later, the plaintiff? states that en ord 


of the Appellate Division, dated May 25, 1971, reversed the judpment 


April 30, 1970, and that consequently the doctrine of res fudieata is 
> 


now shoim to heve been an improser basis for the decisions of Februa 
5th and May 4th, 1971, entitling plaintiff to the reconsideration 
requested, and, 1f granted, to a consequent order permitting him to 
a further amended complaint to include the defendents (supra). 


Other factors, however, have taken place since that time, 
3 5 t 


icr 


of 


om 


ry 


serve 


The 


defendants cllege that they never received notice of appeal, as demon- 


strated by excerpts from their attorneys! office re cords, despite th 
aliegation of the plaintiff that he 


"timely served on April 6, 1971 a notice of appeal 
dated Avril 6, 1971 fron said order of March 2, 
1971, and which notic: of anneal, tozether with an 
affidavit of service thereof, is pirt of the file 
in this action in the office of the County Clerk 


. on RA hep * H + ‘ o- 334 ma - 
or “zinss County, 1.021 Chi 13.9 iL PB 
mn a 


(emprasis supplicd) 


e 


Examinati« 
the filing 
Kovemb 
Moreover, 
respect 
plaintii 
prosecution 
such an appeal is pending, particularly 1 
receipt of a copy and the lapse of seven 
the clerk of this court. Such en appeal presently 
prosecuted would undoubtedly be reje 
The court believes that 
situation and chose instead to return to this court for rearczunent 


and renewal as an expedient to avoid the implicetions of his failure 


to prosecute the appeal if, fact is pending as he claims, 


ww 


In any event CPLR 5515, as interpreted by Weinstein-Xorn- 
Miller at section 5515.05, states that an appeal is taken by serving 
the notice and filing it with the clerk, both being necessary to take 
the appeal, which must be done within the time limited to take the 
appeal, If, through mistake or excusable neglect, only one is done, 
an extension of time to do the other may be obtained in a proper case, 
Thus, if validity is accorded to the service (which is denied) within 
the time prescribed, the other necessary element of filing "within the 
time limited therefor" 1s not present,.1t having taken some seven 
months to accomplish. This lends credence to the belicf that the 
alleged notice with proof of service and its filing were afterthouchts 


of one kind or another, 


pending, having been terminated by dismissel. While it is true that the 


filing of a notice of anvpeal in the ordinary situation does not inhibit 
reargunent, the court feels that the plaintiff is plrying fast and loose 


by attempting to avoid the implications of the “failure to prosccute 


On the other hand, if rearfuncnt were to be granted and the 
court were to reconsider, the opportunity must be afforded to the defcnd- 
ents to renew their originol motions, made on grounds other than res 
judicata which rendered them academic. Upon review of the earlier paper: 
at this time, it comes to light that the s*xtute of limitations also 
urged at that timc, had run against the pleintiff's action, it having 
been commenced on August 28, 1970, on a cause of action accruing on 
January 2, 1563, some seven years, seven months and twenty-six deys 
before (see complaint). 

Considering all of the factors involved end the additonal fact 
thet the plaintiff had instituted ‘an action in the Federal Court based 
on the sume facts, presently suspended until a final declaration in this 
court of this action, T now hold that this action is ended. This will 
enable the plaintiff to acply to the U.S. District Court to set aside 


the suspension so that he may prosecute it there, if that court is 


favorably disposed to such application. 


The motion is denied in its entirety. 


Plaintiff 


Motion dated 


to Rule 56, FRCP, 


in the First Cause of 


moving, parties contend that ronuins 


to be tried with respect theret for its 


the decision of Judge Motley dated August 
the motion papers as Exhibit C, 


on that decision attached to the motion papers as Exhibit D, 


the judgment of the Court of Appeals, Second Circuit, entered 


in this Court on April 25, 1973 atiirwming the 
Judge Motley. 
Yours, ctc,. 
REAViS 


Denis B. Sullivan 


the order of Judge M ey enter: 


] 


attorneys for tl lefend t S! ! Leed Kel] 


Kellose III and } i. Gral ki (the Kell 


I submit thi i | t } rep] ti thy oppo i it 

the p! rintil orn to on June 17, 1974, and in f Lhe) t 
of the moti } i on be | of the Kell ° le fe | t ' 

on by lotice of Motion da la LO 974. 

2. While the pl tiff set forth many alles fact 
concerning the challenged purchase transaction, a)1 of wi 
presented te luddsere Mot le (se proLli F nded ce ylaint ec 
mencin it Parayraph 26), h tudiously avoids commit t rij 

+ . 
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{ 
' 
twith the issue presented in that part of our motion that is 
ra \ 


rit 


j predicated on the decision of Judge Motley dated August 22 


1979 
in > A Y 
iH 


= 


"the order entered on that decision, and the judgment of the 
nCourt of Appeals, Second Circuit, affirming that order, pursuant 


to which Judge Motley granted, and the Court of Appeals affirmed, 
‘i 


‘Summary judyment dismissing the claims asserted in the First 
Cause of Action of the amended complaint as to the defendants 


Weingarten & Co. and Mabon, Nugent & Co. (the Weingarten & 


o 
4 


Co. defendants), 


3. We contend on the basis of that decision and order 


> 

as affirmed, that the Kellogg defendants are now entitled as a 

matter of law to summary judgment dismissing the claims asserted 
4 


‘in the same First Cause of Action as to them as well for all the 


reasons set forth in our motion papers, in our Rule 9(g) state- 


ment, and in our Memorandum of Law. 
> 


4. The plaintiff does not deny, nor can he deny, that 
claims asserted against the Kellogg defendants in that First 
Cause of Action are identical to claims asserted therein against 
the Weingarten & Co. defendants, namely, that the latter 
defendants, acting through the Kellogg defendants, acquired for 
the plaintiff's account 10 shares of stock of Superior Oil Co. 
at an alleged inflated price of $1,040 per share arrived at, it 
is claimed, by fraudulently manipulating the prices at which 


‘ 


Superior Oil stock was selling on the New York Stock Exchany;e on 


the date the trade was made, 


5. Thus, the issues presented by the claims assertc 


‘ 


! 
"in the First Cause of Action are twofold. First 


tiff pay the ; ‘ged inflated price of $1,940 px 
10 shares; a second, has the plaintiff been abl« 


action was commenced December 28, 1968 to produce any proof 
whatsoever sufficient to warrant a trial at the price of $1,040 
per share was a manipulated price as he claims it was. 


those issues were presented to Judge Motley and were resol 


against the plaintiff in a deci 


by the Court of 


6. foreover, in the identically entitled counter 


to this action commenced by the plaintif£ in the Supreme 


Kings County, that court granted summary 
‘the grounds of res adjudicata and collateral estoppel 
Kellogg defendants, the identical First Cause of Action asserted 


in that court, in a decision and order from which an appeal 


noticed, but was never perfected and apparently was abondoned, 


7. The attempt now being made on hehalf of the plain- 
tiff to raise issucs of fact concerning the activities of the 
Kellogg defendants with respect to the challenged trade are 
lous. That attempt is « viou ly intended to create the impression 
that there .are issucs of fact remaining, to be tried as to the 
Kellogy defendants that were not prescuted to and decided by 


Judge Motley. The complete inswer lies in the fact that Judge 


Motley cut through all the chaff contained in the prolix amended 


| QO9O- 


| 
Hi i aT pee et > P —2 ; 
heomplaint with respect to the claims asserted in the First Cause 
{| 

fof Action, an 


rn 


Oo grips with the two issues the plaintiff 


had to prove in order to succeed in obtaining a judgment arainst 
.any defendant sucd in the First Cause of Action, namely, did 
the plaintiff pay an alleged inflated price for the shares, and 


if so, was that price a manipulated price in excess of the truc 
value of the shares. Both were decided against the plaintiff 
in a decision and order that was affirmed by the Court of Appeal 
‘Thus, it is now a matter of complete indifference whether the 
Kellogs defendants did or did not violate any Stock Exchange rul« 


1 
| 


or did or did not act in concert with the d 


efendant Vanden Broeck 
Lieber & Co. in undertaking to sell 20 shares of Superior Oil 
Stock which were never sold to, never delivered, and never pur- 

? 


chased and paid for by the plaintiff. 


8. For the foregoing reasons, for all the reasons set 
forth in our motion papers, in our Rule 9(g) statement, and in 


Memorandum of Law, we again urge most respectfully that the 


our 
Kelloggs defendants are now entitled as a matter of law to sunmar y 
judgment dismissing as to them the claims asserted in the First 
Cause of Action of the amended complaint in that the decision 

and order of Judge Motley as affirmed by the Court of Appeals 


is res adjudicata, as is the decision and order of the Supreme 


Court, Kings County, that dismissed as to the Kellogg defendants 
the identical First Cause of Action contained in the complaint 


in the identically entitled counterpart action commenced in that 


court, 


s ey 


that ones 


in that part 


it part of our 


(1) that the plai i f has utt 


prosecution of the Second Cause of Action since he 


| 


‘action on Decenbe 28, 1968, more than five and one 
ago; and (2) that the plainti 

Court entitled Klei 

which exact 1c Sal claims of wrongdoing 


the Kelloge ‘fendants as are asserted 


Cause of Action contained in the instant amended cor 


11. Nowhere in his opposing affidavit does 
tiff take issue with our contention that he has been 
gross and inexcusable neglect in proceeding with his prosecution 
of the Second Cause of Action since this action was commenced 


on December 28, ; On the other hand he admits in Paragraph 


18 of his affidavit that the later Klein v. Bache & Co. action 


"does involve the same basic facts." 


12; Thus, it stands established (a) that the plaintifl£ 
has lons been in violation of the applicable provision of Rule 
& ] 


41, FRCP, which requires every action commenced in a Federal 


part of the 


of Action are 


action. 


13. The suggestion made i ie opposing affidavit 
an effort to avoid a dismissa -*k of prosecution of the 


claims asserted agains he Kellogg ‘fendants in the Second 


¢ 


Cause of Action 


, that this action ar he Klein v. Bache & 


action should be consolidated 


plaintiff refer: o as the "'s 


crous. s based ] ‘ial order that was 


other actions tha id ine le this action 


Bache & Co. acti it was obtained followi 


conference conducted in those other actions, but not in 


action or in the Bache &: Co. action. 


14. Thus, the attorneys for the other defendants in 
this action and in the Bache & Co. action weré never presented 
with an opportunity to voice their opposition, if any they 


‘have, to a consolidation of the trials of this action and of 


Jache & Co. action with the trials of the other so-called 


“specialist cases." 


15. What the plaintif£ is in cffect asking this Court 


to do is to ignore his conceded lengthy procrastination in 


Second 


‘ 


December 
instead t 
having been ap} 
been 


reli 


va 


16. tThe fact re 
plaintiff has been guilty of gross and inexcusable neg 
proceeding with his prosecution of the claims contained 


‘cond Cause of Action since December 28 


this action was commenced. The fact also rem 
by the plaintiff that exactly the same claims 
the part of the Kellogg defendants asserted in 


Cause of Action, are also ass ed a second time in the later 


Klein v. Rache & Co. action. 


17. For the foregoing reasons, and for all the 
set forth in our motion papers, we again respectfully urge 
the claims asserted in the Second Cause of Action be dismiss 
for lack of prosecution, and that the plaintiff be required to 


seek any relicf he may be entitled to against the Kellogg defend- 


ants in the Klein v. Bache & Co. action, 


8 ee - 


mis PB. Sullivan 


Sworn, to before me this 
eAday of Junc, 1974. 
a 5 tg P ’ 


CAMILLE E. GRANATO 
Notary Public, State of New York 
No. 39-4539370 
Qualified in 8 York County 
Commissiwn Expires March 30, 1975 


68 Civil 5148 


This Supplemental Rule 9(g) 
| behalf of the defendants, Spear Leeds & Kellogg, James 
Kellogg III, and Raymond E. Grabowski (the Kellogg defendants), 


in further support of that part of their motion herein which 


seeks summary judgment pursuant to Rule 56, FRCP, dismissing 
as to those defendants, the claims asserted against them in the 
‘ First Cause of Action of the amended complaint. 
The moving defendants contend that in light of the 
decision of Judge Motley of this Court dated August 22, 1972, 


the order of Judge Motley entered on that decision, and the 


judgment of the Court of Appeals, Second Circuit, entered in this 


' Court on April 25, 1973, affirming the judgment of Judge Motley, 
{no genuine issue of fact remains to be tried in this action 


i concerning the following: 
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‘those 20 shares of ‘rior Oil 


Weingarten 
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se price 

was not forthcor 

& Co., sold the 
of $151.97. 
tle by the defendar 
Superior Oi 

the account of the plaintiff; the defendant W« 
irom 


plaintiff, less the aforementioned net loss of $151.97, which 


deposit return was accepted by and was retained by the plaintiff 


(e) That the only involvement the Kellogg defendants 
had in the aforementioned purchase transaction which was never 
consummated, is that it is claimed that they sold 10 out of the 
i20 shares of Superior Oil Co. stock to the defendant Weingarten & 
Co. or to the defendant, Mabon Nugent & Co. at a price of $1,140 


share, 


(f) That said price of $1,140 per share was not a 
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broker, the KELL 


orde rly marrKret in 


stock vas te 


interest: d parties 


such acquisition r 


partics capable of 


7. Signific. 


came directly fro 
that in this stoc! 


the security 


“ 
- 
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stock \ the pure! ( ( t} 
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he best possible price. Tt folle that 
cd th pure! c oj tock f a party or 
rin é tock on the settlh nt date 
utly, 10 mares of the 20 shares ordered 
“ey 8 1s upply ee) ld tact 
uo & Own Supply, It should be noted 
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e, 10 shares, because of the price of 


eda "round lot", As the Complaint 


buying for his own account 

order to buy at a price fron 

must not buy stock ¢ 1 rice r his own while holdi 
an order to buy tl $ ok "a e same holds 


truc with 


whil« holding a 


of Act 


m 
ct 
oO 
io] 
at 


arly presents triable issues of fact: 


defendants in the trade of Sut 1°62 
wherein but fail cc 
Superior stock from their own account? 

(b) Did the K defendants wrongfully conspire, 


to plaintiff's detriment, to make a non-bonified transaction b: 
, 2 


"bunching" odd lots of Superior Oil to make a round lot, which 


never delivered on the settlement date? 


(c) bid the KELLOGG defendants manipulate the 


price of Superior Oi) stock and violate the rules of the Exchange 


by selling the stock at the high price of the dav lewm their 


own account, i.e., was the stock sold at an artificially creat 


an only be resolved upon the trial 


IRVING BEN COOPER, in a decision 
‘iled on July 29th, 1969, 
to the First Cause of Action,has 


"Plaintiff ,however, has also made 
under Section € : 
13 U.S 26s. °§:783 
under, 1; 
Regulat 
being no 
we borrow tl 
of the forum s 
(S,D N.Y. i 
period of limi 


4. Plaintiff may 

Section 17 

U.S.C. § 

to the san 

ing suits under 

ties Law at 41, D. 

26. (S.D.N.Y. 1964). See 

Mée. Co., 168 F.2d 783, 


i 


13. Counsel for the KELiLCGG defendants secks summary 
judgment relying entirely upon the decision of District Judge 
MOTLEY dated August 22, 1972, a copy of which is annexed to the 
moving, pipers as Exhibit C. That opinion dealt wholly end solely 
with the motion made by brokers and the KELLOGG defendants took 


no part in that motion. Accordingly, Judge MOTLEY 's 


must be deemed to Le limited solely against brokers and tha 


decision in no way can be construcd to be in favor of the 


Spe 


separate actions and violations are 


pleaded, 


14 This Court, at the outset, sough 
the so-called "specialist claims" from those claims brou rh 
against brokers and against deponent's 
deponent respectf y suggests that there no reason why 
this action should not be consolidated for trial] purposes with 
the so-called "specialist" actions as more part icularly set for 
in the first er of this Court in the case of 


Klein v. Ke yy, € 1, 68 Civ. 4970 and 


15. Deponent further suggests 


52 


multitude of misstatements contained in 


davit in support of the motion, the sole basis 


seeks summary relief is the MOTLEY de 
circumstances, and based upon the facts set forth herein, 


deponent respectfully prays that summa y judgmer > denied. 


dant contends that dismissal pursuant 
to Rule 41, F., is warranted because (2) the activities 
complained of are the subject of a later action brought by 
plaintiff in this Court (Klein v. Bache & Co., ¢ 
Civ. 20) and (b) that plaintiff has “apparently abandoned the 
second cause of action in favor of that later action..." 


Both contentions are erroneous and the relief sought is wholly 


unwarranted, 


fictitious price befor 
as to create an 
appearance of a sale a ye low e stop-loss order,thereby 
fraudulently acquiring (or selling) plaintiff's Superi 
stock for themselve: t prices either higher or lower 


then prevailing marke 


18. The BACHE & CO, action (71 Civ. 20) does invoive 
the same basic facts as >s this action and was instituted, as 
Mr. SULLIVAN knows ecaus » Ceposition which I took 
defendant THOMSON & McKINNON, a brofer, its represental ive 


testified that ansactions he in suit were not sold and 


executed through it t rathe hrough BACHE & CO., another 


broker, which firm had placed the stop-loss orders on plaintiff's 


50 shares of Superior Oil stock. It was only after this 
information was disclosed that I instituted the PACHE & CO. 
action (sce paragraphs 25-56 of Exhibit F submitted in support 


of the Motion). 


19. The instant action and the BACHE action were 
commenced by dcponent pro se, and no prior attempt has been 
made to consolidate these actions. As my counsel had advised 


ne, this Court, in Klein v. Kenney, et al. (68 Civ. 4970), 


has determined that all of plaintiitf's actions against the 


-115- 
Specialists set forth what has been alleged as a common plan or 


scheme to manipulate the price of stock and, accordingly,it 


saw fit after several pretrial conferences, to separate the 


so-called “specialist cases" from the other actions. The First 


Pretrial Order in Klein v. Kenney (68 Civ. 4970) provides: 
"The action against defendants Spear »Leeds & Kellogg, 


James Crane Kelloge III and Raymond E. Grabowski is’ 
Severed from t i 


is trial, and the severed action 


}, 
aa 
be joined for trial with the consolidated actions, 


supra ,'' 


20. The trial of the "specialist cases" was to 

follow the trial of the remaining causes of action in Klein v. 
Kenney, which action was pending before this Court but has 
since been assigned to Judge Connor. That action has been 
settled in part as against all remaining defendants except 
JAMES DB, O'DONNELL & CO., JAMES D. O'DONNELL and RUEBEN ROSE. 
Trial has not yet been had because the principal defendant, 
JAMES D, O'DONNELL has undergone open heart surgery and is 


physically unable to appear on trial. 


21. Plaintiff does not intend to conduct any 
further pretrial proceedings in the so-called five "“consoli- 
dated"actions nor in this action and the BACHE action involving 
the KELLOGG defendants ; and, as stated, the proof in this action, 
as well as in the BACHE action, follow the same line. Certain- 
ly, the KELLOGG defendants cannot claeim that they have been 
prejudiced by any delay, and deponent respectfully requests that 
this Court enter an Order directing that this action and the 
BACHE action, at least insofar as they pertain to the specialists, 


be consolidated with the five other already consolidated specialist 


-9- 


cases for trial. 


22. Under these circumstances, deponent contends 
the interests of justice would best be served by consolidating 
the specialist cases as requested, s ince one complete and 
finite disposition could be made of all of plaintiff's claims 
involving specialists. No action has been abandoned by 
deponent either by inadvertence or design, and deponent has 
not proceeded to perfect the appeal in the companion action in 
the State court, since a determination as to the role played 
by the specialists in my transactions determined in this Court 


may serve to render such actions moot, 


23. Deponent respectfully urges that the motion 


to strike the Second Cause nset forth in the Anendcd 
Complaint be denied, and requests that this action and the 
BACHE action, supra, be consolidated, insofar as the claims against 


the specialists are concerned, with the five already consolidated 


actions for trial. 


ERNEST KLELN 


Sworn to before me 
this //*i day of June, 1974. 


EXHIBIT 1 


AMENDED COMPLAINT 


The Amended Complaint herein is printed on pages 12-34 


in the Appendix To Plaintiff-Appellant's Brief. 
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SUMMONS 


C 199—Summe without Notice, Supreme Céurt $-G4 COPYRIGHT 1964 BY JULIUS BLUMBERG. INC.. LAW BLANK Punttomer 
lersonalor Sut t iServi 80 EXcHanc PLACE AT BROADWAY. New Yonr« 


Sryiveme Court. of tle Statr nf New Uaork 
F »x No 

Guunty vi 3 Index No. 

” wet KLN?’Ss 

ee a owe aa ee a a a il a "Kinne designates 

ES’ Lines 

iat a KLEIN, 


County as the place of trial 

The basis of the venue is 

4 of , a ee ee 
Plaintiff Plaintiff resides in Kings 

County 


against 


AR, LEADS & KELLOGG, JAMS CRANE KELLOGG IIL, 
7 


RAY? '( 


) E, GRABCYSKI, VANDEN, BRCDCK, LIERER & SAU 

Ack QTEN & CO,, HoRMAN LASS, Low SCAN, , 
Ty NUG WNT & CO 6% nY S, BOBBA, THOMSON & | Plaintiff resides at 

NNO 4ny41 ‘TSe eA at Pr ' + Sa A lt 
INIO REYNOLDS & CO °¢ and. hi aki tA} ‘ FUNS ’ 5517 15th a 
Brooklyn, N.Y, 


K, 


Defendant S, 


Spain ts County of Kings 


To the above named Defendant 


Urn arr fierelry gt {ite to answer the complaint in this action and to serve 
a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plaintitt's Attorney(s) within 20 days after the service of this summons, exclusive 
of the day of service (or within 30 days after the service is complete if this summons is not personally 
delivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded in the complaint. 


Dated, November 27, 1968, ‘ ERNEST KLE 


NKVFABNIDIRNF Plaintiff = Se 


Office and Post Ofice Address 
5517 15th Avenue 
Brooklyn, N.Y, 11219 
UL.1-5390 


VERIFIED COMPLAINT 


SUPREME COURT OF THE 
COUNTY OF KINGS 


VERIFIED 


COMPEAINT 

Plaintiff pro se, complaining of the defendants, ic informed and 
believes, and thus alleges on information and belief: 

1. Upon information and belief, defendant SPEAR, & KELLOGG 
(hereinafter called "SPFAR"), at all times relevant hereto, was a partnership 
engaged in business as brokers and dealers in securities, with its principal 
office at 111 Broadway, in the County and State of New York, 

2. Upon information and belief, defendant "SPEAR" at all times 
relevant hereto, was a member of the New York Stock Exchange, and of the 
National Association of Securities Dealers, Inc. 

3. Upon information and belief, defendant JAMES CRANE KELLOGG III 
(hereinafter called "MR, KELLOGG"), at all times relevant hereto was a member 
of the New York Stock Exchange, and was a partner of defendant "SPEAR," and 
was one of the specialists handling the stock of Superior Oil of California 


(hereinafter called "SUPERIOR"), on the New York Stock Exchange. 


4 Upon information and belief, defendant RAYMOND E, GRABOWSKI (herein- 


after called "GRABOWSKI"), at all times relevant here*o was a partner and a 


member of the defendant "SPEAR," and one of the specialists handling th tock 
of "SUPERIOR" on the New York Stock Exchange. 

5. Upon information and belief, at all times relevant hereto, tn. defend- 
ant, "SPEAR," was the "specialist" on the New York Stock Exchange in the stock 


of "SUPERIOR," 


6. Upon information and belief, defendant, MABON, NUGENT & CO, (here- 


in after called "NUGENT"), at all times relevant hereto, was a partnership, 


engaged in business as brokers and dealers in securities, and was a member of the 
New York Stock Exchange, ond of the National Association of Securities Dealers, 
Inc., and mainta.ned its principal office in the County and Stace of New York. 

7. Upon infcrmation and belief, MABON & CO, (hereinafter called "MABON''), 
at all times relevant hereto was a partnership engaged in business as brokers 
and dealers in securities and was a member of the New York Stock Exchange and 
of the National Association of Securities Dealers, Inc., and maintained its 
principal office in the County and State of New York, and is the predecessor 
of defendant "NUGENT," 

8. Upon information and belief, defendant VANDEN, BROECK, LIEBER & CO, 
(hereinafter called "VANDEN"), at all times relevant hereto, was a pa rtnership 
engaged in business as brokers and dealers in securities and was a member of 
the New York Stock Exchange and of the National Association of Securities Dealers, 
Inc., and maintained its principal office in the County and State of New York. 

9. Upon information and belief, defendant WEINGARTEN & CO. (hereinafter 
called "WEINGARTEN"), at all times relevent hereto, was a pertnership engaged in 
business as brokers and dealers in securities and was a member of the New York 
Stock Exchange, and was a member of the National Association of Securities Dealers, 
Inc., and maintained its principal office in the County and State of New York. 

10. Upon information and belief, defendant NERM‘N LASS (hereinafter called 
"LASS"), at all times relevant hereto, was a partner, associate or employce of 
defendant "WETNGARTEN,"™ 

11. Upon information and belief, defendant LEW SONN (hereinafter called 
"SONN"), is and at all times relevant hereto, was a partner, associate or employee 


of defendant "WEINGARTEN," 


VERIP LED COMPLAINT “Bee 

12. Upon information and belief, defendant SIDNEY S. BOBBE (herein- 
after called "BOBBE"), at all times relevant hereto, was an attorney at hw, 
with his office located in the County and State of New York. 

| 6. F Defendant "BOBLE" was the attorney for “WEINGARTEN" and 
in an action, brought by plaintiff in 1966, in Supreme Court. Kings County, 
entitled Ernest Klein, plaintiff, vs. Weingarten & Co., and Mabon, Nugent & Co., 
defendants, 

14. Upon information and belief, defendant THOMSON & McKINNON 
inafter called 'THOMSON"), at a times relevant hereto, was a partnership 
engaged in business cs brokers and dealers in securities. and was a member of 
the New York Stock Exchange and of the National / isociation of Securities 
Dealers, Inc., and maintained its principal office in the County and State of 


New York. 


15. Upon information and belief, defendant REYNOLDS & CO, (hereinafter 


called “REYNOLDS"), at all times relevant hereto, was a limited partnership 


engaged in business as brokers and dealers in securities and wes a member of 
the New York Stock Exchange and of the National Association of Securities 
Dealers, Inc., and maintained its principal office in the County and State of 
New York, and a branch office in Ridgewood, New Jersey. 

16. Upon information and belief at all times relevant hereto, the 
defcndant HERMAN FINS (hereinafter called "FINS"), was a registered representa- 


tive (customer's man) of defendant "REYNOLDS." 


account fo 


with SINGARTEN" en lored "WEINGARTE purchase 20 shares of "SUPE! 
and 100 sha: POLAR said account on November 30, 
of November 30, 1962 "“WEINGARTEN" informed 


plaintiff that it had in fact executed the aforesaid purchase orders, and had 


bought for plaintiff twenty (20) shares of "SUPERJOR" at $1,140.00 per share and 


' 


one hundred (100) si OLARIOD" at $129.00 per share. 

22. Thereafter, o about December 2, plaintif{£ received 
confirmation m "M i it had bouyht on behalf of "WEINGARTEN" the 
aforementioned securitic 

23. On December 962, plaintiff instructed "MABON" to deliver the 


stock certificates of the aforesaid securities to plaintiff's designee, against 


payment of $34,761.19, the full smount claimed to be due thereon. 
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24. "“MABON" failed and refused to comply with plaintiff's instri 


and did not deliver said securities. 

25. Upon information and belief, neither "MADON' nor "WEINGARTEN" 
in their possession or control the aforesaid stock certificates physically 
ready and available for delivery, soi ate of December 6, 1962. 

26. Upon information and belief, "MABON!' and "WEINGARTEN" wroagfully 
treated the aforesaid purchase transactions as if they were purchased in a margin 
account, whereas, on the contrary, they vere ordered, by plaintiff, to be bought 
in the cash account, and were bourht in 4 cash account. 

27. Upon information and belief, "NUGENT," "WEINGARTEN," "LASS," 

“SONN,” AND "BOBBE," fraudulently represented and stated that the aforesaid 
purcheses were made in a "General Account." 

28. Upon information and belief, on November 30, 1962, at the time when 
plaintiff's order for the purchase of the 20 shares of "SUPERIOR" was transmitted 
to the New York Stock Exchange, the then prevailing price for "SUPERIOR" was 
below $1,140.00 per share. 

29, Upon information and belief, ten (10) shares of the aforesaid 
twenty (20) shares of "SUPERIOR" were sold by the defendant "SPEAR," as 
principal, for its own account, 

30. Upon information and belief, ten (10) shares of the aforesaid 
twenty (20) shares of "SUPERIOR" were sold by. the defendant "VANDEN" as principal, 
for its own account. 

31. Upon information and belief, "MABON" and/or "WEINGARTEN," manipulated 
the execution transaction of the order and the price of said 20 shares of "SUPERIOR" 
by obtaining them fiom "SPEAR," or "KELLOGG," or "GRABOWSKI," or from "VANDEN," 
the specialists in "SUPERIOR," and at higher prices than the prevailing market 


price was at thet time for "SUPERIOR" stock, instead of obtaining them on the 
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open market of the New York Stock Exchange, without notification to plaintiff 
of such fact. 

32. Upon information and belief, "SPEAR," and "VANDEN" did not deliver 
to the "MABON' on December 7, 1962, the aforesaid 20 shares of 'SUPERIOR." 

33. Upon information and belief the execution of the order by "MABON" 
through "SPEAR" and "VANDEN," and the purchase price of the 20 shares of 
"SUPERIOR" at $1,140.00 per share. constituced a manipulative and deceptive 
device, scheme or plan to defraud plaintiff, and constituted a violation of 
the Rules of Fair Practice of the National Association of Securities Dealers, 
Inc., and of the rules and regulations of the New York Stock Exchange, and 
constituted a violation of the present New York General Business Law, Sections 
351, 35la, 351b, 351d, formerly known as the New York Penal Law. 

34. Upon information and belief, "BOBBE,'' "LASS," "SONN," "KELLOGG," 
"GRABOWSKI," "NUGENT," 'WEINGARTEN,"' "SPEAR," "“VANDEN,"' and "MABON" severally, 


and each of them, conspired with each other in concealing and circumventing 


the discovery of the aforementioned violations and fraudulent acts, and to abuse 


process for the purpose of obstructing justice. © 

35. Upon information and belief, "NUGENT," and "MABON" fraudulently 
and wrongfully treated and cesignated plaintiff's purchases of sa‘d securities 
as if they were bought in a “margin account," when they were bought in a cash 
account, and such fact was known to "NUGENT" and to "MABON," 

36. Upon information and belief, "WEINGARTEN,"' "LASS," “SONN," and 
"BOBBE,"' fraudulently and wrongfully treated and designated plaintiff's purchase 
of said securities, as if they were bought in a ‘margin account" when they were 
bought in a cash account, and such fact was’ known to said defendants. 

37. Upon information and belief, "NUGENT," "MABON," "WEINGARTEN," 
"LASS," "SONN," and "BOBBE" fraudulently and wrongfully treated plaintiff's 


urchase of said securities as if they were bought in a "general account," 
& & > 
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when they were bought in a cash account, and such fact was known to said 
defendants. 

38. Upon information and belief, on the 6th day of 2 cuuber, 1962, 
"MABON' had not veeetved from the selling broker of the "’O!.AROID" stock 
the 100 shares of "POLAROID," and did not possess certificates of } shares 
of "POLAROID" stock for delivery to plainti*f or to his designee on said date. 

39. Upon information and belief « the 7th day of December 1962 
“MABON" hed not received from the selling broker of the "POLAROID" stock 
the 100 shares of "POLAROID," and did not possess certificates of 100 shares 
of "POLAROID" stock for delivery to plaintiff or to his designee on said date. 

40. Upon information and belief, on the 6th day of December 1962, 
"MABON' had not received from the aforementioned purported sellers, "SPEAR" 
and "VANDEN," the 20 shares of '"SUPERIOR;" and "MABON," did not pussess on 
said date, certificates of 20 shares of "SUPERIOR," for delivery to plaintiff 
or to his designee. 

41. Upon information and belief, on the 7th day of December 1962, 
“MABON,'' had not received from the aforementioned purported sellers, "SPFAR" 
and "VANDEN," the 20 shares of "SUPERIOR"; and "MABON," did not possess certi- 
ficates of 20 shares of "SUPERIOR" for delivery to plaintiff or to his designee, 
on said date. 

42. Upon information and belief on the 6th day of December 1962, 
"WEINGARTEN" had not received from the dtavibsictoced purported sellers, "SPEAR" 
and "VANDEN," the 20 shares of "SUPERIOR"; and "WEINGARTEN" did not possess on 
said date certificates of 20 shares of "SUPERIOR" for delivery to plaintiff or 


to his designee. 


43. Upon information and belief, on the 7th day of December 1962 
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"“WEINGARTEN" had not received from the aforementioned pu:ported sellers "SPEAR" 
and "VANDEN'" the 20 sheres of "SUPERIOR"; and "WEINGARTEN" did not possess on 
said date, certificates of 20 shares of "SUPERIOR" for delivery to plaintiff 

or to his designee. 

44. Upon information and belief, "MABON" and/or "WEINGARTEN" failed 
and refused to deliver to plaintiff or his designee the above named secuvities 
ordered by plaintiff, and wrongfully and fraudulently sold same, before paying 
for the same the amounts due to the sellers, and before receiving possession 
of the certificates of the said securities. 

45. By reason of the foregoing wrongful and fraudulent acts of "MABON," 
"NUGENT," "WEINGARTEN," "BOBBE," "SPEAR," "KELLOGG," "GRABOWSKI," and "VANDEN," 
and as a result thereof as aforesaid, the plaintiff never received said 20 
shares of "SUPERIOR"and 100 shares of "POLAROID," stock, and plaintiff sustained 
damages in the sum of $112,318.81. 


46. As a result of the fraudulent and wrongful representations, 


manipulations and violations, es aforesaid, plaintiff requests punitive damages 


in the sum of $336,956.43. 


WHEREFORE, plaintiff demands judgment: 
(a) against defendants "SPEAR," "KELLOGG," "GRABOWSKI," "VANDEN," 
“NUGENT, " "WEINGARTEN," "LASS," "SONN," and "BOBBE," in the sum of ONE HUNDRED 


TWELVE THOUSAND THREE WUNDRED EIGUTEEN and 61/100 ($112,318.81) DOLLARS, and 


a 


for punitive damages in a sum of THREE HUNDRED THIRTY SIX THOUSAND NINE 
HUNDRED FIFTY SIX and 43/100 ($336,956.43) DOLLARS on the First Cause of 


Action. 


ERNEST KLEIN 

- Plaintiff, Pro Se 
5517 - 15th Avenue 
Brooklyn N. Y. 11219 
Telephone: Ulster 1-5390 


Verified, February 25, 1969. 


EXHIBIT 4 


DEFENDANT POBRE'S VERIFIED ANSWER 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS 


ERNEST KLEIN, 


Plaintiff, 


ph! 
© 
oN 
Ne] 


- against - 2461 - 


SPEAR, LEEDS & KELLOGS et al, 


Defendants. 


OE eT Te eT CTO RUC CURIE Ee 

The defendant SIDNEY S$. BODBE, appearing pro se, for his answer to the 
first cause of action contained in the compleint herein, alleges as follows:- 

1. Denies knowledge or information sufficient to form a belicf as to the 
paragraphs of the conplaint numbered 1 to 4 inclusive; G: Was 15; 16; 29 and 30. 

2. On information and belief, denies the allegations of the complaint 
numbered 18, 19, 23, 26, 27, 28, 31, 33, 34, 35, 36, 37, 44 and 46. 

3. On information and belief, denies the allegations contained in para- 
graph 20 of the complaint insofar as it refers to a deposit being mede pursuant to 
the alleged agreement. 

4. On information and belief, admits that "MABON' did not deliver said 
securities, but denies the other allegations contained in the paragraph of the 
complaint numbeved 24. 

5. Oa information and belief, denies the allegations contained in the 
paragraphs of the complaint numbered 25; and 38 to 43 inclusive, except that this 
defendant admits that neither Mabon & Co. nor Weingarten & Co. received the certi- 
ficates of stock from either "SPEAR" or "VANDEN", 


6. On information and belief, denies the allegations of the complaint 


contained in paragraph numbe-ed 45, except that this defendant admits that the 


int 


ertific 


ment by plainti 

10. That all 
were decided edversel 
against him, and he is estopped from re-asser 
does attempt to re-assert in the instant cc 
in said prior action, but also against the 
Lew Sonn, and this answering defendant Bobbe, the 
cipation in the prior action as attorney for the 
basis of representations made by him to the Court 
action, 

11. That subsequent to the grantins of s: 
dismissing the complaint, the plaintiff, in said p 
reargument of that motion. His motion was denied. 

12. That thereafter he served a notice 


summary judgment, to the Appellate Division of 


ment; which appeal was dismissed for neglect to pro 


13. That, next, the plaintiff made applic 
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sranted the motion for summary judgment, for a reconsideration and reargument, 


which application was denied; the Justice rendering said decision, Mr. Justice 


he 
Feiden, writing a memorandum which /designated as not to be published, but to 


which reference is hereby made by this defendant in order to show that the sub- 
' 
ject matter of the instant suit has been fully adjudicated, and that the instant 
action is brought maliciously and for the sole purpose of harassment and intimida- 
tion. 
FOR _A_SECOND SEPARATE _AND COMPLETE DEFENSE: 

14, That subsequent to the denial of that second motion for reargument, 
the plaintiff brought another action, in the Supreme Court, New York Courty, in 
or about the month of May, 1968, entitled "Ernest Klein, Plaintiff vs. Mabon, 
Nugent & Co., Weingarten & Co., Herman Lass, Lew Sonn, Spear, Leeds & Kelloggs, 
Vanden, Broecck, Lieber & Co. and Sidney §. Bobbe." 

15, That when the plaintiff failed to serve a complaint therein within 
twenty days after service of a notice of appearance by all the defendants, a motion 
was made to dismiss the action, which motion was granted unless the compleint was 
served within twenty days after service of a copy of the order. The plaintiff there- 
upon cross-moved for the right to conduct examinations before trial in order to 
frame a complaint, which application was denied: and when he still failed to serve 
a complaint within the time fixed by the order, another motion was made to dismiss 
the action, whereupon the plaintiff asked for an extension of time to serve a com- 
plaint; but on September 20, 1965, an order was entered denying his motion and 
granting the cross-motion of the defendants to dismiss the action. No further 
steps were taken by the plaintiff in that action. 

FOR A THIRD SEPARATE AND COMPLETE DEFENSE: 


16. That prior to the service of the summons and complaint in this action 
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on this defendent, the plaintiff instituted an action in the United States Dis- 
trict Court for the Southern District of New York, against the same defendants 
as those named in this complaint, and making the identical allegations as those 
contained in the present complaint, except for a reference to Federal Statutes, 
which are omitted from the present complaint, That action in the U. S. District 
Court is still pending undetermined. 

17. That since there is another action pending for the same relief, the 
instant case is not maintainable. 

WHEREFORE, the defendent Sidney S. Bobbe, demands judgment dismissing 
the complaint as against him, together with the costs and disbursements of this 
action. 

SIDNEY S. BOBBE, 

Defendant Pro Se, 

36 West 44th Street 

New York 10036, N. Y. 
COUNTY AND STATE OF NEW YORK: 

SIDNEY S, BOBBE hereby affirms to the Court, under the penalties of 
per jury; 

Thec I am an attorney at law, duly licensed to practice law in the 


State of New York. 


That I am one of the defendants above-named appearing pro se. 


That I have read the foregoing answer, and know the contents thereof, 


and that the same is true to my own knowledge, except as to the matters therein 
stated to be alleged on information and belief; and as to those I belicve it to 
be true. 


Dated New York, March 27, 1959. 


“SIDNEY S$, BOBBE 
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OF PLAINTIFF-APPE.LANT 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


ee ee x 
ERNEST KLEIN, 3 
Plaintiff, : 
~against- : 
68 Civ. 5148 M.I.G. 
SPEAR LEEDS & KELLOGG, J NE : 
KELLOGG, III, RAYMOND E. SKI, RULE 9° * STATEMENT 
MABON NUGENT W & : ON BEHAL. OF PLAIN 


CO., HERMA! W SON} 
S. BOBBE, VANDEN BROECK LIEBER & : 
CO., THOMSON & McKINNON, REYNOLDS & 
CO., and HERMAN FINS, 


Defendants. 3 


Defendants Spear Leeds & Kellogg, James Crane Kellogg, 
III and Raymond E. Grabowski (the Kellogg defendants) seek 
as to them the claims asserted in the First Cause of Action 


of the amended complaint. 


The motion is predicated wholly and solely upon the 
decision of Judge Motley dated August 24, 1972 (annexed as 
Exhibit C to the moving papers) and the affirmance of that 
opinion by the Court of Appeals (annexed as Exhibit E to the 
moving papers). Concededly, the Kellogg endants took no 
part in that motion, which was brought by defendants Mabon 
Nugent & Co. and Weingarten & Co., both firms acting as brokers 
for plaintiff. The Kellogg defendants were specialists for 
the transactions here involved, whose role and function materi- 


ally differ from that of a broker. 


Judge Motley's decision, wherein Mabon Nugent & Co. 
and Weingarten & Co. are described as “broker-defendants" (p.2) 


reflects only that plaintiff was unable to establish that the 


TI 


brokers with whom he dealt were in no way involved in the 
conspiracy to manipulate the price of Superior Oil stock 
purchased by plaintiff. It does not,either expressly or by 
implication, state that there was no manipulation of the 


Superior Oil stock by the specialist. 


The specialist is required to maintain an orderly 
market, and when given an order from a broker to huy or 


sell the particular security in which it specializes, it must 


do so from disinterested parties at the best possible price. 


Plaintiff's affidavit in opposition to the instant 
motion cogently sets forth and documents those material 
facts giving rise to genuine issues which can only be resolved 
upon trial and which were not a part of the proceedings before 
Judge Motley (see plaintiff's affidavit in opposition, para, 


11). 


As stated, since the sole basis for the Kellogg 
defendants' motion for summary judgment is Judge Motley's 


decision, their motion must be denied as matter of law. 


Yours, etc. 


GAINSBURG,GOTTLIEB,LEVITAN & COLE 


Re 
Richard J. Rubin 
Attorneys for Plaintiff 
122 East 4?nd Street 
New York, New York 10017 
(212) 697-3440 


Reavis & McGrath 

Attorneys for defendants 
Spear Leeds & Kellogg, James 
Crane Kellogg, III and 
Rayniond E. Grabowski 

1 Chase Manhattan Plaza 

New York, N.Y. 10005 
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Satt e, Warfield & Stephens 
Atto ys for Defendant Vanden Broeck, Lieber & Co. 
277 Park Avenue 

‘ New York, New York 10017 


Hall, McNicoll,Marrett & Hamilton 

s Attorneys for Defendant Thomson & McKinnon, Inc. 
330 Madison Avenue 
New York, New York 10017 


t 
| 
, 


STATE Of} 


NEW YORK, COUNTY OF KINGS 6s 
Carolee Russo, being duly sworn, deposes and says: deponent is not a party to the activ 
is over 18 years of age and resides at 2951 Ocean Avenue, Brooklyn, N. Y. 
i) oped On March 24, 1975 deponent served the within Appendix to Plaintiff -Appell ant 's 
mii upon Reavis & McGrath, Esqs. Briet 
attorney(s) for Memndunes Defts.- in this acon, at 1 Chase Manhattan Plaza, N.Y.C., 


é / the address designated by said attorney(s) for that purpose 
Pa by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in -—#r post-ofheearpfficia! 
“ r . . . : 
2 depository under the exclusive care and custody of the United States Postal Service within the State of New York 
p. Affidavit (ny 19 at 
4 [] of Personal sc 
= Service deponent served the within upon 
the 
herein, by delivering a true copy thereof to h personally. Deponent knew the 
person so served to be the person mentioned and described in said papers as the therein. 
sy 9 
Sworn to before me on March 2}, 1975 cue el a ae Fe, 
upesy \ ¥i we PR = The name signed must be’ printed beneath 
/ weTany Pew Dc a76 Carolee Russo 


